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TELEGRAM ASKING IF CHECK WILL BE PAID 


When a bank is requested by the payee of a check for a large 
amount, drawn upon another bank, to cash the check, the bank is 
more than likely, even though the payee is known to it, to wire the 
drawee for the purpose of ascertaining if the check is drawn against 
sufficient funds. 

If the reply is favorable and, in reliance upon it, the bank pays 
the amount of the check to the payee, it will be in a position to 
enforce the check against the drawee, if the latter refuses payment 
upon presentment. This is because the exchange of telegrams 
amounts to a certification of the check. 

Ordinarily, an acceptance or certification must be written on the 
instrument itself. But, under the Negotiable Instruments Law, a 
certification on a separate paper, such as a telegram, is binding on 
the drawee bank in favor of a person to whom it is shown and who, 
on faith thereof, receives the check for value. 

Cases have been referred to frequently in these columns, which 
show that an exchange of telegrams is a certification only when 
they are phrased in a certain manner. There must, in effect, be an’ 
inquiry as to whether the check in question will be paid, and an 
answer by the drawee to the effect that the check will be paid. To 
illustrate, if the telegram to the drawee reads: ‘‘Is A’s check for $109 
good,’’ and the answer reads ‘‘A’s check for $100 is good,’’ there is 
no certification because there is no promise to pay. 

In a recent Iowa decision, Midwest National Bank & Trust Co. 
v. Niles & Watters Savings Bank, 180 N. W. Rep. 881, the following 
telegram was sent by the plaintiff bank to the defendant bank: 


**Kansas City, Mo., Aug. 1, 1919. 
“Niles & Watters Savings Bank, Anamosa, Iowa. 
Will you pay check M. H. Neville, $1,950.00? Also W. J. 
Croke, $1,350.00? 
Midwest National Bank & Trust Co.’’ 
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This message was promptly delivered to the defendant, and the de- 
fendant answered by telegraph, as follows: 


‘*Anamosa, Iowa, Aug. 2, 1919. 
**Midwest National Bank & Trust Co., Kansas City, Mo. 
Will honor W. J. Croke check, $1,350.00. Cannot honor 
Neville check today. May after he returns home. 
Niles & Watters Savings Bank.’’ 











These telegrams undoubtedly constituted a certification of the 
Croke check. The Neville check was not involved in this contro- 
versy. 

But this decision brings out that there is another matter to be 
taken into consideration in a transaction of this kind. It seems that 
the payee of the Croke check indorsed it as follows: ‘‘For deposit, 
Texas Coast Irrigated Land Company by H. J. S.’’ When the plain- 
tiff bank brought suit against the defendant bank on the check, 
after the defendant had refused to honor it, the defendant set up 
the defense that the plaintiff bank was not the owner of the check, 
but was merely the agent of the payee. It based its contention on 
the fact that the check was indorsed ‘‘for deposit,’’ claiming that 
such an indorsement is a restrictive indorsement and does not pass 
title to the instrument. Of course, if the plaintiff bank were merely 
an agent for the payee, then the telegrams would not constitute 
a certification, because the certification was on a separate paper and 
the payee could not show that he had received the check for value 
in reliance thereon. 

The defendant cited decisions to the effect that an indorsement 
‘*for deposit’’ is restrictive and does not pass title. But the plaintiff 
bank was able to cite a greater number of decisions to the effect 
that such an indorsement is general and does pass title. So it was 
held that the plaintiff bank was the actual owner of the check and, 
therefore, entitled to recover on it. 

This decision shows that, in a transaction of this kind, the bank 
taking the check should insist upon a blank indorsement or an in- 
dorsement to its order. While the majority of decisions hold that 
an indorsement ‘‘for deposit’’ is not restrictive, there are decisions 
to the contrary and, if this question came up in another jurisdiction, 
the court might decide that an indorsement in this form is restrictive. 
Again, if the bank pays no attention to the form of the indorsement, 
the payee might indorse it ‘‘for collection.’’ Practically all of the 
decisions hold that such an indorsement is restrictive and the bank’s 


right to recover on a check so indorsed would be extremely doubt- 
ful. 
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BANK DIRECTOR LIABLE TO PERSON WHO PURCHASES 
STOCK IN RELIANCE ON FALSE REPORT 


Judge Graves, of the Supreme Court of Missouri, in writing the 
opinion in the case of Morrow v. Franklin, published among the 
lega] decisions in this issue, tells the story of the utter collapse of a 
promising financial enterprise. The court refers to the disaster as 
‘‘one of the great financial wrecks of the country.’’ The case in- 
volved the liability of a bank director to a person, who purchased 
stock in the bank, relying on false statements as to the value of the 
stock. The director was held liable. The plaintiff’s action was 
started against five directors, but the complaint was dismissed as to 
four of them and judgment rendered against the fifth alone. 

The history of the case goes back to April, 1913, when the plain- 
tilt, Morrow, was a country banker and business man at Whitehall, 
Illinois. In that month, one of the directors of the Bankers Trust 
Company, then transacting business in the city of St. Louis, invited 
the plaintiff to come to St. Louis, to diseuss a matter of business. 

Upon his arrival, he was turned over to the defendant, Franklin. 
As a result of the negotiations he was offered a vice-presidency in 
the trust company, in charge of the department which handled the 
promotion of new corporations, at a salary of $12,000 a year. This 
offer the plaintiff accepted. 

‘Plaintiff had hardly gotten his desk warm in his new depart- 
ment,’’ writes the court, ‘‘when Franklin began to hold out fur- 
ther and greater things before his eyes.’’ He was informed that he 
was wanted as a direcior of the institution, and led to believe that 
he would be made a director when the time for the next election 
came around. It was explained to him that as vice-president and 
director of the trust company, he should be the owner of a large 
amount of the company’s stock. The defendant offered to let him 
have 500 shares of his own stock at the price of $190 per share. 

The plaintiff was told that the dividends of 20 per cent. per 
annum, which it theretofore had paid on the stock, were earned divi- 
dends and had been paid out of profits and that the company, at 
the time, was earning much more than 20 per cent. on its stock. He 
was told that the book value of the stock was $200 per share and 
that the company could be liquidated in 12 months and the sum of 
$200 a share paid to the stockholders. He was told that a railroad, 
which had been financed and built by the trust company, at a profit 
of more than $1,000,000, had been sold for future delivery at a clear 
profit to the company of another $1,000,000. He was told that the 
affairs of the company were in a flourishing condition and was 
shown printed statements in support of this assertion. 
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As a matter-of fact, while these transactions were going on, the 
trust company was actually insolvent. But the plaintiff, implicitly 
believing all that had been told him, purchased the defendant’s 500 
shares, paying him therefor $17,000 in cash and the balance in prom- 
issory notes, which notes were immediately negotiated to innocent 
purchasers for value. In addition to this block of 500 shares, the 
plaintiff also purchased 45 shares from other persons at $195 per 
share, paying therefor in cash and notes. 

In May, 1914, the trust company passed one of its usual divi- 
dends. The next day its stock dropped from $190 per share to $110. 
On the following day 1t sold for $85, and within three months, could 
be bought for $3 a share. As stated, the defendant was held liable. 
The amount of the judgment against him was $103,388.88. 


ERREREE 


THE TRUSTEE SPECULATES 


One reason why a banking institution makes a better trustee 
than an individual does is brought out in a recent decision of the 
New York Appellate Division, Durant v. Durant, 189 N. Y. Supp. 
385. The reason is that an individual trustee is more likely to 
invest the trust fund in securities of uncertain or speculative value, 


especially if urged in that direction by one or more of the bene- 
ficiaries. 

In the case mentioned, one William Durant, in 1895, executed 
a trust agreement for the benefit of his wife and children. The 
Continental Trust Company was named as trustee. This company 
was later consolidated with the New York Security and Trust Com- 
pany which subsequently became the New York Trust Company. 

The beneficiaries became dissatisfied because they did not receive 
as large an income as they desired from the trust company and, 
upon application of some of the beneficiaries, the trust company 
relinquished its trusteeship, and one Edward Crowley was substi- 
tuted in its stead. 

Crowley, it seems, was more willing than the trust company to 
endeavor to increase the income from the trust fund. Upon his ap- 
pointinent as trustee he received a fund amounting to approximately 
$55,000. He promptly made efforts to invest the fund at 6 per 
cent. and found that investments, returning that rate of interest, 
were not to be had in the city of New York. The best offers he 
received in the city would not pay more than 4% or 5 per cent. 

Finally, he located a piece of real estate in the outskirts of 
Yonkers, on which were a dwelling and a barn, the owner of which 
property was desirous of borrowing at a rate of interest satisfac- 
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tory to the trustee. The trustee made the loan and it turned out to 
be a poor investment. The property was neglected by the owner 
and deteriorated in value to such an extent that some of the bene- 
ficiaries applied to have the trustee surcharged with the amount of 
the loss. 

In holding that the trustee was responsible, the court said: ‘“This 
investment of $25,000, nearly one-half of the whole of the trust fund, 
in oue mortgage, and that on property highly speculative in its 
nature, very difficult to rent, should it become unoccupied by the 
mortgagor, called for mure care than was exercised by the trustee. 
Had he inquired more fully concerning the individuals obtaining 
the money from the loan, which the referee says he should have 
done, and had he inquired of the holders of the mortgages then 
existing on the property, he would undoubtedly have learned facts 
which would have led him to doubt the correctness of the valuation 
placed on the property by his appraiser and by the property owner’s 
appraiser. While there is nothing in the record to impugn the good 
faith of the trustee in making the investment in question, it must 
be heid that the trustee did not exercise the care and foresight that 
an ordinarily prudent man should have exercised in his own affairs.’’ 

The court directed that the trustee be surcharged, as prayed 
for by the beneficiaries, and directed that, upon his paying into the 


trust fund the sum of $25,000 with interest, the property should be 
eonveyed to him individually. 


‘‘CREDITORS’ COMMITTEES VERSUS BANKRUPTCY COURTS”’ 


In the course of an address on ‘‘Credit Policy in the Light of the 
1920 Crisis,’’ delivered by Dr. Benjamin M. Anderson, Jr., economist 
of the Chase National Bank of New York City, before the National 
Convention of the Robert Morris Associates at Indianapolis, Nov. 17, 
he paid particular attention to the Creditors’ Committees which have 
been substituted in a large number of cases for the older practice of 
receiverships in bankruptcy, and emphasized the great advantage of 
the more fiexible and businesslike procedure of the Creditors’ Com- 
mittee. Dr. Anderson said in part: 

**One of the most significant developments of the 1920 crisis has 
been the substitution of creditors’ committees for the drastic, waste- 
ful, costly and inefficient processes of the bankruptcy courts. The 
bankruptey courts are obliged to make use of legalistic methods, 
whick are necessarily more or less formal and inflexible. The Cred- 
itors’ Committee, on the other hand, while using strictly legal 
methods (as opposed to legalistic) is still able to use business 
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methods. If the creditors of an embarrassed business can get togeth- 
er and can agree upon a policy, very much more can be saved, both 
for the creditors and for the business, than is ordinarily possible 
through bankruptcy preceedings. This method has been used on a 
great scale in the course of the trouble through which we have been 
passing. In the majority of cases the embarrassed debtor was thor- 
oughiy solvent, if only he could be tided over the emergency. The 
problem is merely one of conserving his quick assets, realizing on his 
slow assets: and delaying somewhat the payment of his quick liabili- 
tics. If the various creditors can get together and can be sure that 
there is daylight ahead, and if, further, they can be sure that all of 
them are being treated equitably in the handling of the matter, the 
problem is a simple one. This is particularly the case where the 
management has been efficient and where its embarrassments are due 
not to its own weakness, but to the drastic change in the general sit- 
uation. Such a Creditors’ Committee, getting together with the 
management, working out a program which all recognize to be 
equitable and which all recognize to be efficient, can frequently liqui- 
cate the business quite as quickly and with very much less waste of 
assets than a bankruptcy court can do. They can conserve the good 
will of the business and keep it a going concern, if, as is usually the 
ease, this seems desirable. In these cases, which constitute the great 
majority, they stop far short of complete liquidation and merely 
content themselves with restoring the business to a liquid position— 
that is, to a position where current assets substantially exceed current 
liabilities, and where the inflow of cash exceeds the outgo. The 
Creditors’ Committee on the other hand, can insist upon a change in 
management if the management has been inefficient, and it can usu- 
ally succeed quite as well as a bankruptcy court can do in finding a 
satisiactory new management if that is called for. It is, of course, 
difficult for either a bankruptcy court or a Creditors’ Committee to 
find a good management for a really bad business. 

‘‘The contrast between the methods of the Creditors’ Committee 
and the methods of the bankruptcy court should not be interpreted 
as constituting a criticism of the judges who handle bankruptcy 
processes. Very many of these judges would themselves assent to the 
proposition. In at least one case a well-known judge has repeatedly 
said to the parties appearing before him with petitions in bank- 
ruptey, ‘You are intelligent and honest men. You know how to 
handle this problem better than the court knows how to handle it. 
My advice to you is to get together, make an equitable adjustment, 
and keep out of the court. The court is, of course, open to you if 
you wish to come back’.”’ 





NEGOTIABILITY OF NOTES PROVIDING FOR 
EXTENSION OF TIME 


By John Edson Brady 


(Editor’s note. This is the second of a series of articles, dealing with the 
negotiability of notes providing for extensions of time. In most of these cases 
the holder of a note, frequently a bank, is bringing suit on the note and is con- 
fronted by the fact that the defendant has a defense to the note, which is good 
if the note is non-negotiable, but which cannot be used against a holder in 
good faith of a negotiable instrument. The decisions of the different states 
are so conflicting that the decisions of each state, which has passed on the 
question, are grouped together and given in alphabetical order. The series will 
be completed in the December issue of the Banking Law Journal.) 


Indiana—One of the earliest Indiana decisions is Glidden v. Henry, 
104 Ind. 278, 1 N. E. Rep. 369, where the note involved contained 
this provision: 


‘‘The drawers and indorsers expressly agree that the payee 
or his assigns may extend the time of payment thereof from 
time to time, indefinitely, as he may see fit, and receive inter- 
est in advance, or otherwise, from the maker or indorsers for 
any extension or forbearance so made.”’ 


This note, which was payable twelve months after date, was 
held non-negotiable. The court said: ‘‘In the case before us, all 
parts of the note must be looked to in determining the quality of 
the paper. There is a promise to pay in twelve months, but that 
promise is not certain and unconditional. The other clause is that 
the time of payment may be extended indefinitely, as the parties 
may agree. From an inspection of the note, it is impossible to tell 
when it may mature because it is impossible to know what extension 
may have been, or may hereafter, be agreed upon. No definite time 
is fixed, nor is the maturity of the note dependent upon an event 
that must inevitably happen. The condition is, not that something 
may happen or be done that will mature the note before the time 
named, thus leaving that time as fixed and certain, if the thing 
does not happen or be not done, but the condition is that the time 
named may be displaced by another uncertain and indefinite time, as 
the parties may agree.’’ ; 

799 
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In Oyler v. MeMurray, 7 Ind. App. 645, a note, payable one year 
after date, provided that 


‘‘The drawers and indorsers severally waive . . . all de- 
fenses on the ground of any extension of time of its payment 
that may be given by the holder or holders to them or either 


of them.’’ 


This note was held to be non-negotiable because of uncertainty of 
time of payment. <A note, containing a similar clause, received a 
like construction in Merchants & Mechanics Savings Bank v. Fraze, 
9 Ind. App. 161. To the same effect is Matchett v. Anderson Foun- 
dry Works, 29 Ind. App. 207, 64 N. E. Rep. 229. 

In another Indiana decision (Rosenthal v. Rambo, 165 Ind. 584, 
76 N. E. 404,) the following words were held to render non-negotiable 
the note in which they were found: 


**Without notice, the payee or holder may extend the time 
of payment of the principal.’ 


The note sued on in Wayne County National Bank v. Cook, 


Indiana, 127 N. E. Rep. 773, contained the following provision: 


‘“‘And we consent and agree that after this obligation shall 
have become due, the time of payment thereof may be ex- 
tended from time to time, by any one or more of us, without 
even the knowledge or consent of the other or others of us, 
and in case of such extension, and notwithstanding the same, 
we shall and will remain and continue liable thereon, as if no 
such extension had been so made.’’ 


The note was held to be non-negotiable, the court saying: ‘‘It is 
true that the courts of some other states have declared the law 
otherwise, but the weight of authority is in harmony with the In- 
diana rule.’’ 


Iowa—The State of Iowa has produced a number of decisions, 
involving the negotiability of notes, providing for the extension of 
the time of payment, and most of them hold that such notes are not 
negotiable. 

One of the early Iowa decisions is Woodbury v. Roberts, 59 Ia. 
348, 13 N. W. Rep. 312. The note, passed on by the court in this 
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decision, was payable to the order of the maker and the clause, upon 
which its negotiability depended, read as follows: 


‘‘The makers and indorsers of this obligation further ex- 
pressly agree that the payee, or his assigns, may extend the 
time of payment thereof from time to time indefinitely as he 
or they may see fit.’’ 


It was held that this provision rendered the time of payment 
uncertain, and that the note was non-negotiable. 

The following statement of the court shows why it was non- 
negotiable: **By the terms of the condition of the note in suit it 
would never fall due, but could be indefinitely extended at the will 
of the maker and indorsee, who, it will be observed, is the same 
party. When the instrument was executed the time of its maturity 
Was contingent upon the option of the maker of the note. It was 
impossible to determine when it would become due by the assent of 
the maker. The time of payment was uncertain and was incapable 
of being made certain.’’ 

This case was decided in 1882 and notes of this character must 
have deen rare in those days, for the court said: ‘‘Surely these rules, 
(rules of law applicable to negotiable paper) ought not to be ex- 
tended to paper the like of which was never heard of in mercantile 
transactions. What business man would expect a banker to dis- 
count his paper in the form of the note in question in this case? 
What merchant ever offered to give or was asked to receive a prom- 
issory note containing a like condition? We may safely say that 
notes oi this kind are unknown to commercial transactions. Why, 
then, extend to them the rules of the commercial law? By regarding 
such paper as non-negotiable no prejudice will result to the mer- 
eantile and financial business of the country, but sharpers will be 
defeated in their attempts to swindle the confiding and unwary.’’ 

Times have changed, for now it is not unusual for banks t> 
prepare and ase blank note forms, containing clauses similar to the 
one which the court in the above case found so demoralizing. 

Another decision from this jurisdiction, in which the negotia- 
bility of a note was denied, is Cedar Rapids National Bank v. 
Weber, Ia., 164 N. W. Rep. 233. The objectionable clause in the 
note read like this: 


‘All parties to this note, including sureties, indorsers and 
guarantors, hereby severally . . . consent to extensions of 
time on this note.’’ 
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It was held that the note was open to the defense that it was 
obtained by fraud, even in the hands of a purchaser in good faith. 

We quote from the court’s opinion: ‘‘We gather from the great 
weight of auihority that, where the provision of the note amounts 
to an agreement by the parties to the note for an extension to an 
indefinite time, the negotiability of the instrument is thereby de- 
stroyed. The language of the note in suit contains a provision by 
which the maker, payee, sureties, indorsers and guarantors consent 
to an extension of time of payment. This language is binding wpon 
the payee, the holder, and the maker. If the maker demands an 
extension of time, by the terms of the instrument the payee has 
consented thereto. The failure of the parties to fix a time to which 
the payment might be extended renders the same uncertain. The 
language used is not susceptible to any other interpretation. Cer- 
tainty is required by the negotiable instruments law and by the 
exigencies and usages of commercial business. While the rule 
adopied by the Supreme Court of New Mexico, and possibly in 
some other jurisdictions, aithough none of the other cases cited 
supra so hold, is contra, we believe that the language and spirit of 
the statute can be applied in the case at bar only by holding the 
instrument in question uncertain as to the time of payment and 
non-negotiabie. 

‘*The conflict in the holdings of the several courts in the several 
cases cited is more apparent than real. In most of them in which 
the note was held negotiable it was quite apparent that the language 
used was not sufficient to make out a binding obligation upon the 
payee or holder to grant an exiension. The Iowa eases holding that 
the language used rendered the note negotiable are distinguished 
from the holding in the other cases by the difference in the effect 
of the language used. Where the provision of the instrument bound 
the payee to grant an extension the note was held non-negotiable; 
but in the cases, as in Farmer v. Bank of Graettinger, 130 Ia. 469, 
107 N. W. 170, where the language used clearly did not impose any 
obligation upon the payee to grant an extension of time of payment 
the notes were held negotiable.’’ 


The case of Quinn v. Bane, Ia., 164 N. W. Rep. 788, was an 
action on several notes, each of which embraced this provision: 


‘‘The makers, sureties, and guarantors of this note sev- 
erally . . . consent that the time of payment may be ex- 
tended from time to time without notice thereof.’’ 
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In holding that the notes were non-negotiable the court said: ‘‘Of 
course, if the payee or holder consents in a note to an extension in 
advance, no one can know when the maker may elect to pay the 
note, for he may extend the time of payment indefinitely. If the 
maker consents to extensions of time of payment without notice, 
may not the payee or holder do the same thing, and can it be said 
with any greater certainty from an inspection of the note when it 
is payable? 

‘““We see no escape from the conclusion that the notes sued on 
are non-negotiable, if we are to be consistent with our holding in 
Cedar Rapids National Bank v. Weber, supra, that a clause giving 
the consent of the payee or holder to an extension, and that in 
Woodbury v. Roberts, that such a clause with reference to the con- 
sent of the maker, deprives the note of the quality of negotiability 
it otherwise would have possessed. There are cases to the contrary; 
indeed, the decisions seem to be about equally divided but none, as 
we think, which do not read into the respective clauses something 
not there.’’ 

On the authority of this decision it was held, in Manhard v. First 
National Bank of Waterloo, Ia., 165 N. W. Rep. 185, that a note 
containing the following clause was non-negotiable: 


‘‘Makers and indorsers severally waive demand, notice of 
protest and consent to an extension of within note.’’ 


The most recent Iowa decision and, in fact, the latest decision 
that appears to have been made in any jurisdiction, is Farmers’ 
National Bank of Oskaloosa v. Stanton, Ia., 182 N. W. Rep. 647. 

The note here under discussion contained this clause: 


‘‘And we hereby authorize the holder hereof to extend the 
payment of the same or any part thereof from time to time by 
reception of interest in advance or otherwise without impair- 
ing our several or joint liabilities.’’ 


It was held that this clause rendered the note non-negotiable. 

The court said: ‘‘We have frequently held that a note containing 
a condition by which the holder can extend time of payment in- 
definitely is non-negotiable.”’ 

It may be mentioned that the note involved in this action called 
for the payment of $5000 and interest and that the bank, which 
purchased the note from the payee, was unable to enforce it against 
the makers because it had been obtained from them by fraud. The 
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note being non-negotiable, the defense was good against the bank, 
although a holder in good faith. The court described the payee 
corporation as a worthless concern. So the bank lost the amount 
which it advanced on the note. This decision is published in full in 
the July issue of the Banking Law Journal at page 481. 

An Iowa decision, in which a note providing for extensions, was 
held negotiable, is Farmer v. Bank of Graettinger, 130 Ia. 469, 107 
N. W. Rep. 170. 


The provision in question read: 


‘‘Sureties hereby consent that time of payment may be 
extended from time to time without notice thereof.’’ 


The following is quoted from the court’s opinion: ‘‘There was 
no uncertainty as to the payee, the amount, or the time of payment. 
We may concede that, in the case of an instrument providing in 
terms for extension of time of payment indefinitely, there is such 
uncertainty as to make the same non-negotiable. And such are the 
eases of Miller v. Poage, 56 Ia. 96, 8 N. W. Rep. 709, and Woodbury 
v. Roberts, 59 Ia. 348, 13 N. W. Rep. 312, 44 Am. Rep. 685, cited and 
relied upon by counsel. But in the notes before us we have a dis- 
tinct and unyualified agreement on the part of the makers to pay 
on a certain date. And we preceive no good reason for holding 
that the negotiable character thereof is destroyed because of a 
clause embodied therein providing that a surety, if such there shall 
be, will not claim a release from his collateral liability on the in- 
strument, if, forsooth, an extension of time shall be granted the 
makers without notice to him.’’ 

Another Iowa decision, wherein notes of this kind were held 
negotiable is State Bank of Halsted v. Bilstad, 162 Iowa 433, 136 
N. W. 204. Here the notes contained the following language: 


“It is agreed that if the crop on §§ 25 and 26, twp. 145 
—48, is below 8 bushels per acre (for 1905 as to one and 1907 
as to the other), this note shall be extended one year.’’ 


The court said: ‘‘We have given this question a good deal of 
time and study, and have examined a great many cases bearing 
upon the question involved, and we have not found a single case, 
nor have we been cited to one, where it is held that an agreement 
to extend the time of payment to a certain date destroys the nego- 
tiability of the instrument. There ‘are many cases holding that an 
agreement to extend the time indefinitely renders the note non- 
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negotiable, but they are not applicable to the facts here.’’ The 
clauses in these notes and the note involved in the preceding case, 
it will be noted, are quite different from those which appear in the 
other Iowa decisions referred to. These decisions show that the 
purchase of a note providing for extensions in Iowa is a decidedly 


risky transaction. 


Kansas—In Kansas, also, notes with extension clauses are likely 
to prove costly to the purchaser. 

A Kansas decision on this question is City National Bank v. 
Gunther, 67 Kans. 227, 72 Pac. Rep. 842, where the note sued on 
provided: 


‘‘The makers and indorsers hereof severally . . . agree 
to all extensions and partial payments before or after ma- 
turity without prejudice to holder.’’ 


The note was held to be non-negotiable. The court said it lacked 
the element of certainty as to time of payment, and that the pro- 
vision just referred to made the time indefinite, by stipulating that 
it might be changed and extended either before or after maturity. 

This paragraph is quoted from the opinion: ‘‘If the time is to 
remain fixed until maturity when another time is to be fixed by the - 
parties, or if payment is made to depend upon events which neces- 
sarily must occur and the time of payment is ultimately certain, 
other considerations would arise; but here payment is not ultimately 
certain, for the time named in the paper is subject to change at any 
time at the volition of some of the parties to the paper.’’ 

In Sykes v. Citizens National Bank, 69 Kans. 134, 76 Pac. Rep. 
393, a note, containing a clause in the same words as that above 
quoted was held non-negotiable. 

Rossville State Bank v. Heslet, Kans., 113 Pac. Rep. 1062, in- 
volved a note which contained this clause: 


*‘Each signer and indorser makes the other an agent to 
extend the time of this note.’’ 


It was held that the note is not a negotiable instrument. The pro- 
vision made the time of maturity uncertain. 

**The vice of the stipulation in question,’’ said the court, ‘‘is that 
the day of payment cannot be determined. The signer (maker) or 
any indorsers may, at any time he sees fit to do so, as agent one for 
another, extend the time for payment by agreement with the holder. 
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The payee in transferring the note may become an indorser, and 
therefore an agent for the maker, and his indorsee may in turn be- 
come an indorser with like power, so that the time of maturity 
must be indefinite, and not determinable from the instrument. 

‘“‘The formal essentials of a negotiable instrument are so simple 
and so generally known that there is little reason for the insertion 
of debatable provisions; to encourage experiment in this field would 
tend to uncertainty in a matter which ought as far as possible, to 
be free from doubt.’’ 


The plaintiff here called attention to the provision of the Nego- 
tiable Instruments Law to the effect that the negotiability of an 
instrument is not affected by a provision, which ‘‘waives the benefit 
of any law intended for the advantage or protection of the obligor,’’ 
and argued that the provision in the note merely waived the rule, 
set forth in the Negotiable Instruments Law, that an indorser is 
released by an extension of time given without his consent. 

In answer to this the court said: ‘‘The plaintiff’s contention 
overlooks the fact that the question to be determined in this case 
is whether the instrument is a negotiable promissory note, and this 
depends on whether it has the element of certainty in time of pay- 
ment necessary in commercial paper. It is not a question of the 
waiver of the right of an obligor upon a negotiable instrument, to 
be released by an extension of time given without his consent, but 
whether there is such an instrument. Simple contracts, although for 
the payment of money, cannot be transformed into commercial paper 
by mere waiver.”’ 

There is a Kansas decision, in which a note providing for ex- 
tensions was held negotiable but the clause which it contained was 
different from those in the Kansas decisions already mentioned. 
The case is National Bank of Webb City, Mo., v. Dickinson, Kans., 
171 Pac. Rep. 636. The clause under consideration read in this 
manner: 


‘*‘We, the makers, sureties, indorsers and guarantors of 
this note, hereby severally . . . consent that time of pay- 
ment may be extended without notice thereof to any of the 
sureties of this note.’’ 


In this case there was nothing to indicate that any party to the 
note was a surety. The provision, therefore, with respect to extend- 
ing time without notice to the sureties, it was held, was meaningless 
and had no effect upon the negotiability of the instrument. 
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In this case the court said: ‘‘The note in the case now before us 
contains no agreement to extend, except that the time of payment 
may be extended without notice thereof to any of the sureties. If 
there be no sureties, then of course there could be no notice to 
them. 

“If all the makers agree in advance that the note may be ex- 
tended, this amounts merely and only to the unnecessary consent 
that they may enter into a new contract when they get ready to 
do so. If they all agree that the note may be extended by some of 
them without notice to the others, this might, and probably would, 
mean that, in case of a valid agreement for extension between the 
holder and such others, those not entering into it would be bound 
thereby, because such provision would amount to a mere appoint- 
ment in advance of the other makers to represent them in an exten- 
sion agreement. But a stipulation by all the makers of the note, 
reciting that they and the sureties consent that it may be extended 
without notice to any of the sureties, does not amount to an agree- 
ment that it may be extended by any of the makers without con- 
sent of the others, or to an appointment of any of them as agents 
to extend for such others. It is apparent that in this instance a 
blank note, prepared for use when principals and sureties were to 
sign, was used, and hence the language which has caused this con- 
troversy became impractical and meaningless.”’ 

Referring to and differentiating City National Bank v. Gunter, 
supra, the court said: ‘‘In that case the agreement to an extension 
was consented to in advance by the makers and indorsers, while 
here the agreement was only to the effect that the time of payment 
might be extended without notice to any of the sureties, which, of 
course, did not cover makers, indorsers, and guarantors as dis- 
tinguished from sureties.”’ 

Applying the law of Kansas, it was held by the United States 
Cireuit Court of Appeals, in Smith v. Nelson Land & Cattle Co., 
212 Fed. Rep. 56, that certain notes were negotiable, though they 
contained the following clause: 


‘‘The makers, indorsers and guarantors of this note hereby 
severally waive presentment . . . and sureties consent that 
time of payment may be extended without notice thereof.’’ 


It was held that the notes were negotiable under the Kansas 
Negotiable Instruments Law. Since there were no sureties on the 
notes the clause, providing for extensions of time without notice to 
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the sureties ‘‘did not operate in any way to render the time of pay- 
ment of the notes uncertain.’’ 


Michigan—There are two Michigan decisions on the negotiability 
of notes having time extension clauses and each holds that the clause 
destroys the negotiability of the note. 

In Second National Bank v. Wheeler, 75 Mich. 546, 42 N. W. 
Rep. 963, a note was held to be non-negotiable because of the fol- 
lowing provision: 


‘*The payee or holder of this note may renew or extend the 
time of payment of the same from time to time as often as 
required without notice, and without prejudice to the rights 
of such payee or holder to enforce payment against the mak- 
ers, sureties, and indorsers, and each of them, parties hereto, 
at any time when the same may be due and payable.’’ 


In Smith v. Van Blarcom, 45 Mich. 371, 8 N. W. Rep. 87, a note 
payable three months after date, contained this clause: 


‘‘The makers and indorsers of this note expressly agree 
that the payee, or his assigns, may extend the time of pay- 
ment thereof indefinitely, as he or they may see fit.’’ 


The court held it to be non-negotiable, saying: ‘‘By the terms 
of this note, which must be read subject to the condition, it was 
not payable absolutely three months after date, or at any other time, 
The time of payment could be postponed not merely once but as 
often as either Charles H. Van Blarcom (one of the makers and the 
payee) or his assigns might think it desirable. . . . Public policy 
would not be furthered, and honesty would not be subserved by 
encouraging the negotiation of paper which is so palpably uncer- 
tain on its face that no good business man can look at it without 
seeing that it must have originated in peculiar dealings which would 
probably, if known, qualify its obligation.’’ 


Missouri—It has been held in Missouri that notes, which would 
have been non-negotiable prior to the adoption of the Negotiable 
Instruments Law, because of clauses permitting extensions, are nego- 
tiable under the provisions of the statute. The courts of the other 
states, contrary to this theory, generally recognize the fact that the 
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Negotiable Instruments Law, on this question of negotiability, is 
merciy declaratory of the law as it existed prior to the statute. 

Davis v. MeCole, 179 Mo. App. 198, 166 S. W. 1113, was an 
action on several notes, each of which provided: 


‘‘The makers, indorsers, guarantors, and sureties do hereby 
severally consent that time of payment may be extended 
without notice.’’ 


These notes were held to be negotiable. 

“It will be observed,’’ said the court, ‘‘that the notes provide 
for the payment of attorneys’ fees and expenses of collection, and 
that the time of payment may be extended without notice. Under 
the statutory provisions of the Negotiable Instruments Law, this 
would not destroy their negotiability. §§ 9972, 9973, R. S. Mo. 1909. 
However, without these statutory provisions, the notes are nego- 
tiable.’’ The statutes referred to are the sections requiring instru- 
ments to be payable at a fixed or determinable future time in order 
to be negotiable. 

In City National Bank v. Goodloe, McClelland Commission Co., 
93 Mo. App. 123, decided prior to the adoption of the Negotiable 
Instruments Law, a note was held negotiable, though it contained 
these words: 


‘‘The makers and indorsers agree to all extensions and 
partial payments before or after maturity without prejudice 
to the holder.’’ 


The reason for so holding is found in the following statement: 
“‘The note according to its terms, amounted to no more than an 
agreement that in the event of an extension of time, the holder 
should not be prejudiced thereby. Under this agreement the holder 
was given the option to extend the time of payment without thereby 
creating the right to defend on that ground. In the exercise of the 
option, the holder would still retain the right to fix the time when 
the note should become due.’’ 

“It is conceded that the note here would be negotiable were it 
not for the clause therein referring to extensions. The amount of 
the note meets fully the requirement of certainty. And the time 
of payment, which is 182 days after date, is certain, but if the 
holder exercises his option under the extension clause and fixes 
another time, that time would be none the less certain. In legal 
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effect we can not discover that the agreement contained in the 
extension clause is different from that in a bill of exchange or prom- 
issory note which is made payable ‘at sight’ or ‘on demand’ or 
‘on or before’.’’ 

In another instance a note was held negotiable though it pro- 


vided: 


‘‘The signors and indorsers . . . severally agree that the 
time may be extended without notice.’’ 
Jacobs v. Gibson, 77 Mo. App. 244. 


The Supreme Court of Kansas applied the law of Missouri in 
determining the negotiability of a note in the case of Sykes v. City 
National Bank, 78 Kans. 688, 98 Pac. Rep. 206. But the court 
reaches a different conclusion from that reached by the Missouri 
courts. The note here involved is the same note as that passed on 
in Sykes v. City National Bank, 69 Kans. 134, 76 Pac. Rep. 393 (see 
Kansas decisions), the case having been taken to the Supreme Court 
on two different appeals. 

The note contained the following provision: 


‘‘The makers and indorsers hereof severally . . . agree 
to all extensions and partial payments, before or after ma- 
turity, without prejudice to the holder.’’ ° 


The note being payable in Missouri, it was decided on this ap- 
peal that its negotiability should be determined by the law of Mis- 
souri. And it was held that, under the Missouri law, the note was 
not negotiable. This holding was based on the ground that the 
proof submitted was not sufficient to establish that the note would 
be held negotiable in Missouri. The court, therefore, followed the 
legal presumption that the law of Missouri was the same as that of 
Kansas and held the note to be non-negotiable. 

The court refused to follow the case of City National Bank v. 
Goodloe, referred to above, for the reason that it was a decision of 
the Kansas City Court of Appeals, an intermediate court with lim- 
ited jurisdiction. 


(To be Continued ) 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§31. Liability for Failure to Collect Assets. (Continued.) 
§32: Liability for Delay in Collecting Assets. 
§ 33. Liability for Failure to Collect Bank Deposit. 


§31. Liability for Failure to Collect Assets. (Continued).—The 
ease of Harrington v. Kateltas, 92 N. Y. 40, brings out not only the 
risk which an executor assumes in neglecting to reduce to pos- 
session without delay all the assets of the estate, but also the risk 
which attends the appointment of a stranger as executor of a will. 

In her will Mrs. Harriet E. Christy, at the suggestion of her 
attorney, named one Kateltas as executor. Kateltas was an entire 
stranger to Mrs. Christy, but was a relative and a client of the 
attorney's. At the time of the death of the testatrix the attorney 
was indebted to her in the sum of $20,000. Although the executor 
had knowledge of this fact he did not include the claim in his in- 
ventory. Nor did he take any step toward the collection of the 
claim. Kateltas, the executor, died and this action was brought 
against his estate to recover the $20,000. So far as the attorney 
was concerned the claim against him was barred by the statute of 
limitations. It was held that the estate of Kateltas was liable. 

**It may be,”’ said the court, ‘‘that an executor is not bound to 
prosecute a doubtful claim merely because those interested think it 
well founded, but an executor with notice that there is a debt due 
the estate is bound to active diligence for its collection, and must 
proceed without waiting for the request even of the distributees. If 
the case is one of such doubt that indemnity is proper, he must, at 
least, ask for it, and at any rate take the risk of showing that the 
debt is not lost by his own negligence.’’ 

Another instance in which an executor was held personally liable 
for failing to collect claims due the estate is In re Northup’s Will, 
87 N. Y. Supp. 318. The testator in his lifetime had been a prac- 
ticing lawyer in Brooklyn and in his will he made the Long Island 
Loan & Trust Company executor. At the time of his death fees 
for iegal services were owing to him from two parties, one fee being 
$3,000 and the other about $2,000. In the matter of the $3,000 fee 


$11 
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the executor accepted a piece of real estate which proved to be 
unmarketable because the title was bad. The executor was held 
responsible for this amount under the rule that ‘‘land should not be 
taken in payment of debts if its proceeds may be had instead.”’ 

The $2,000 fee could have been collected within a year after the 
testator’s death but the debtor later became insolvent, making the 
claim uncollectible, and the executor was also surcharged with this 
amount. The executor was further made to bear the costs and ex- 
penses of the proceeding, which was a proceeding to settle its ac- 
count. Quoting from the opinion: ‘‘Generally speaking, an executor 
will be directed personally to pay the costs where he denies assets 
and they appear.”’ 


§ 32. Liability for Delay in Collecting Assets—Where an ex- 
ecutor or administrator delays in collecting a claim due the estate, 
with the result that the claim becomes wholly or partially uncol- 
leetible, he is more than likely to be personally charged with the 
uncollected amount. It may be that even strenuous measures on 
the part of the executer or administrator, immediately after his 
appointment would not have met with success. But it also may be 
that. when he is called on to account, he will not be in a position to 
establish that fact. 

lt follows that the granting of time by an executor or adminis- 
trator to a creditor of the estate is a decidedly risky proceeding. 
The function of the executor or administrator in this regard is to 
collect, with all reasonable dispatch, the debts due the estate. Leni- 
ency in a matter of this kind may result in personal liability on the 
part of the executor or administrator. After he has been generous 
in the extension of time in which to pay the debt, for some unknown 
or unforeseen reason the debt may prove uncollectible, and the 
executor or administrator may find himself surecharged with the 
loss. Powell v. Hurt, Mo., 16 8. W. Rep. 669. 

In this case a $1,000 note, payable to the decedent, signed by 
three men individually, who were partners in a grocery business in 
Kansas City, Mo., fell due a few months after the executors qual- 
ified. ‘The will directed the executors to collect notes belonging to 
the estate as soon as they could be collected. As a matter of law 
it was their duty to do this apart from any instruction contained 
in the will. When the note matured it was presented by one of the 
executors, to J. B. Melone, one of the, makers, who was the president 
of a iocal bank and reputed to be in good financial standing. Mr. 
Melone requested him to wait awhile. The executor did wait and 
nothing was done for about eleven months. Then the bank of 
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which Melone was president and the grocery firm in which he was 
a partner failed. It was then revealed that Melone, the bank and 
the firm had all been insolvent for four or five years. 

At the hearing on the objections to the executors’ accounting, 
the executor who presented the note testified: ‘‘I presented the note 
to J. B. Melone for payment at the bank a short time after due. 
He said that, in consequence of floods and high waters out west, 
collections were slow; times were close in Kansas City; and re- 
quested me to wait a while. I considered the note good and did not 
sne. I waited along till the bank failed. J. B. Melone was reported 
good and responsible and wealthy. He was considered the bank and 
the bank was reported strong and solvent. I made no agreement 
to extend the time. I just simply waited.’’ 

The executors were held personally liable for the loss which the 
estate sustained through their delay. The court’s opinion is in- 
structive on the duties of executors and administrators in this 
regard and we quote at length: ‘‘Executors and administrators. 
oseupy the position of trustees to those who are interested in the 
estate which they undertake to administer, and the rule has been 
long established in this state that they are liable for want of due 
eare in collecting the assets of the estate, and the measure of this 
eare required of them is that care and skill which a prudent man 
exercises in the management of his own affairs. The executor is 
entitled to credit in his final settlement for all debts charged to 
him in his inventory as due to the estate where the debtor was in- 
solvent, or where, from any other cause, it was impossible for the 
executor to have collected the claim by the exercise of due diligence. 
This not only follows from the general rule before stated, but it is 
the statutory rule. Section 240, Rev. St. 1879. Now, the ground 
upon which executors ask credit for this note are that J. B. Melone 
was reputed and understood to be perfectly solvent, and was trusted 
by good and prudent business men, but some eleven months after 
the maturity of the note turned out to be utterly insolvent; that the 
executors, in giving him time on this note, did no more than a pru- 
dent man would have done in the management of his own affairs. 
This line of argument overiooks one important fact and that is 
this: it was the duty of the executors, both under the terms of the 
will and the law, to collect in the assets of the estate and wind it 
up with all convenient speed. When we say it is the duty of an 
administrator or executor to use that care and skill in the collection 
of the assets that a prudent person exercises in the management of 
his own affairs, we are to take as a standard one who is engaged in 
closing up his estate, and not one who is engaged in the conduct of 
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running business. There may be and often are good and sufficient 
reasons why an executor or administrator should indulge a creditor. 
It may often be the part of prudence to grant time instead of re- 
sorting to legal process. But there was no reason whatever for 
granting this eleven months’ time to Melone, save a desire of the 
executors to comply with his request. It certainly did not take 
eleven months for the floods and waters out west to assuage. In- 
deed, the time granted him was much beyond that which he asked. 
It is true Melone stood well financially; and the firm composed of 
the makers of this note was doing a business of over $1,000,000 per 
annum, and paid its debts in the usual course of business; but these 
facts furnish no reason for the delay. On the contrary, they show 
there was no reason for such delay. It is true the note bore the largest 
rate of interest that the law allows, but it was no part of the duty 
of the executors to make interest on uncollected debts. It was their 
duty to collect in the assets as they matured. They did collect 
from Melone a debt of over $3,000 and it is perfectly clear that this 
note would have been paid if the executors had insisted upon pay- 
ment and it is also clear that it would have been paid without suit. 
The executors, in granting the delay, under these circumstances 
took upon themselves the risks arising therefrom. But it is said 
Melone was in point of fact insolvent when the note matured, and, 
if he had paid it, he would have paid it by taking money from the 
bank. ‘The duties and liabilities of the executors are to be deter- 
mined by the facts as they were at maturity of the note. Had the 
executors collected this note, as they might have done when it ma- 
tured, no one would contend that they would be under any obliga- 
tion to refund the money because, eleven months thereafter, Melone 
proved to be insolvent. As has been before said, the executors 
allowed the debt to stand for no other reason than that of a desire 
to accommodate Melone, and this furnishes no reason whatever why 
they should have credit for it. Executors and administrators should 
not be held to too strict an accountability, but it must be remem- 
bered it is their duty to collect in the assets and distribute the 
proceeds among those entitled thereto, and that duty does not allow 
them to grant accommodation extensions as was done in this case. 
The judgment of the Kansas City Court of Appeals is affirmed.’’ 

In another case, In re Sanderson, 74 Cal. 199, 13 Pac. Rep. 497, 
it appeared that, while an executor delayed in taking action on a 
note and mortgage, made by one Braly, belonging to the estate, the 
note became outlawed. Thereafter the maker died and his executor 
refused to pay. The executor sought to discharge himself for this 
neglect because his attorney had failed to advise him to foreclose 
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the mortgage. But it appeared that the attorney, who had been 
employed for other and for specific purposes, had advised him to 
present the claim against Braly’s estate, which the executor under- 
took to do, but failed to attend to. 

The executor was held personally liable, the court saying: ‘‘The 
executor was properly charged with the Braly note. Had the ex- 
ecutor followed the advice of a competent attorney, as to a matter 
of law, the case would be different. Here it is a plain question of 
negligence. It was the duty of the executor to execute his trust 
himself, and he cannot rid himself of responsibility by employing 
an attorney to do that which he ought to have done himself. The 
delay was not in consequence of any mistake of law, or of advice 
given by the attorney. It is a simple failure on the part of the 
executor to do his duty.”’ 

The executors of the estate of James Gardner were surcharged 
with the amount of a $5,000 note with interest, payable to the tes- 
tator and signed by one William Jack. The executors delayed en- 
foreing the note until the maker failed. The court applied the rule 
that an executor, who extends a note due the testator, on the per- 
sonal security of the debtor, does so at his own risk. 

The following is quoted from the opinion: ‘‘The testimony taken 
on this exception shows that when this note came into the hands of 
the accountants, William Jack, the debtor,“was the owner of con- 
siderable real estate; also of a large amount of stock in the National 
Bank of Hollidaysburg, and a partner in the banking firm of Gard- 
ner, Morrow & Company, and that he had the confidence of the 
people, and stood high in the financial circles of the community, and 
that he so continued for about two years and one-half after the 
accountants came into possession of this note. That the accountants 
collected the interest on this note up to the maturity of the same, 
and at that time renewed the same without taking any security 
other than the personal responsibility of the maker. The account- 
ants excuse their non-collection of this note on the ground, first, of 
the fact that the testator had taken such security, and that the debt- 
or’s financial reputation was of such a high character, and also for 
the reason that they, being the sole legatees and devisees of his 
estate, with the exception of a few general legacies, considered it as 
their own property, not being aware of any indebtedness of the 
estate. The auditor is of the opinion that the accountants did not 
exercise good judgment or ordinary prudence when they reloaned 
the money to William Jack upon his promissory note, the only guar- 
anty of payment being the individual responsibility of the maker. 
There might have been some reason to excuse the accountants had 
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this loss occurred during the first year, but, when they virtually 
made a new loan upon such security, they failed in the proper 
exercise of their duties. This is ruled in several cases, the court 
saying that an executor who loans money of the estate upon the 
borrower's personal security does so at his own risk. If an admin- 
istrator or other trustee, invests the trust funds with a private 
banker without an order of court, but in good faith, and under 
advice of counsel, he must suffer a loss resulting from the insolvency 
of the banker, even though the latter was in undoubted credit at 
the time of the loan. They further say that subsequent events have 
shown that William Jack was in a position to have confessed judg- 
ment had he been pressed for the payment of this note, and from 
what is now known, he was, at the death of James Gardner, in an 
insolvent condition. The answer to this contention is, had they 
made the effort to collect the note, and then failed, their claim for 
credit would have been well founded; but this they failed to do. 
They used no effort whatever, and it is not umreasonable to say 
that William Jack, occupying the high position he did for nearly 
two years and one-half after decedent’s death, had he been re- 
quested, would have found the means to pay. At all events, no 
effort was made to collect the note. It is the duty of an adminis- 
trator, ete., to convert the personal property of the decedent within 
a year after granting of letters. If there is delay and loss, they 
will be surcharged. An accountant must use all means and every 
effort to protect the estate from loss that the law places in his 
hands, and to be diligent in the collection of all debts due the 
estate. 1f ioss results from his neglect in this particular, he is re- 
sponsible. They cannot excuse themselves on the ground that, sup- 
posing there were no debts, and that they were practically the own- 
ers of the whole estate, they were justified in not being more dili- 
gent. It is the duty of an administrator to collect all the assets of 
the estate, so that he may be enabled to meet the payment of debts 
against the estate. He would certainly be delinquent in the dis- 
charge of his duties if he were to wait until all claims against the 
estate shall have been presented, and the aggregate amount thereof 
ascertained, and then, and not before, set about the collection of 
assets. He must move diligently in collecting the assets of the 
estate, for, for aught he knows, it may require the whole of the 
estate to pay debts.’’ In re Gardner’s Estate, 199 Pa. 524, 49 Atl. 
Rep. 346. 

Under a Texas statute (Article 3353 R. C. S.), requiring an ad- 
ministrator to use ordinary diligence to collect every claim due the 
estate, an administrator has no authority to enter into an agreement 
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that, upen the payment of a part of a series of vendor’s lien notes, 
the remainder should be made a second lien subject to the loan pro- 
cured to pay off the first of the series. Duenkel v. Amarillo Bank 
& Trust Co., Tex., 222 S. W. Rep. 670. 

There may be circumstances, under which a delay by an exe- 
cutor or administrator in collecting assets is justified. For instance, 
it was heli, where general letters of administration were granted, 
in ignorance of the existence of a will, which was afterwards pro- 
duced and proved, a delay on the part of the administrator to pro- 
secute a claim due the estate, after he had learned of the existence 
of the will but before its production and probate, during which 
delay the debtor became insolvent and the debt was lost, that the 
delay did not constitute such negligence as would make the admin- 
istrator personally liable for the amount of the loss. Hartsfield v. 
Allen, 52 N. C. 439. 


§ 33. Liability for Failure to Collect Bank Deposit.—It is proper, 
of course, for an executor 6r administrator to deposit estate funds 
held by him in a bank of good standing or, where the decedent 
leaves a bank deposit, to allow the same to remain on deposit pend- 
ing the settlement of the estate. But, where he allows the money 
to remain on deposit longer than is necessary for estate purposes, 


he may find that he is personally liable if the bank fails and the 
deposit is lest. 

In Rucker v. Redmond, 67 Ill. 187, an administratrix deposited 
estate money in a bank and allowed it to remain there for a 
period of about two years, when the bank failed. She was held 
personally responsible for the loss which amounted to $8094.63. 
Under an Illinois statute then in effect an executor or administrator 
was required to file a report and settle the account at the first term 
of the county court after the expiration of one year after the grant- 
ing of letters testamentary or of administration. 

Referring to the statute the court said: ‘‘Under these sections the 
practice has obtained for the probate court, when the debts are all 
paid, to order the money reported as on hand, to be distributed 
amongst persons entitled to share in the estate; and had the report 
been made in this case, as the statute requires, the court would have 
ordered it to be paid to creditors as far as required and the balance 
to the heirs of the deceased. Had this been done and the law been 
observed by the probate court, as it must be presumed it would 
have been, this loss could not have oceurred. It is perfectly ap- 
parent that this loss was owing to the failure of the administratrix 
to comply with the positive requirement of the statute. The loss 
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was the direct consequence of the failure to perform a plain duty 
imposed by the statute.’’ 

In Caruthers v. Caruthers, 99 Ill. App. 402, an administrator re- 
ceived as one of the assets of the estate a certificate of deposi+ 
for $2780, issued by the Bank of Waverly, Illinois. When the cer- 
tificate matured the administrator surrendered it to the bank and 
received the sum of $280, with the interest which had accrued on 
the certificate, and a new certificate for $2500. When this certificate 
matured he collected the interest due and turned in the certificate 
for a new certificate in the sum of $2500. Shortly after this the 
bank failed and the certificate was never paid. 

The administrator’s contention was that he left the money in the 
bank merely as a deposit, that he regarded the bank as a reasonably 
safe place to deposit money in up to the time it closed its doors and 
that, because of this, he should not be held personally liable for the 
loss. 

The court took a different view of the matter and held him re- 
sponsible. ‘‘There is nothing to show,’’ said the court, ‘‘that he 
ever made any effort to collect any more than the interest and $280 
before the bank ceased to do business. Upon the contrary he elected 
to surrender the certificate which was issued to his intestate and re- 
invest $2500 of it without the sanction or knowledge of the court in 
which the estate was being administered. The law imposes upon an 
administrator the exercise of all reasonable diligence in collecting 
claims due the estate, and money thus collected should be reported 
to the court so that it may be applied in discharge of demands of 
ereditors and distributees. Under the law he has no authority to 
loan the money; and if he does so he must be held accountable to 
the heirs for any loss in consequence of such loaning. Such loaning 
amounts to a devastavit,’’ (waste of the estate). 

The court points out that there is a difference between tem- 
porarily depositing money in a bank and purchasing a certificate of 
deposit, saying: ‘‘Of course, where an administrator, acting in good 
faith, makes a bank deposit of estate money from necessity or con- 
venience, for a reasonable time, awaiting an order of the court for 
distribution, a failure of the bank should not cast the loss of the 
money upon him. We do not look upon this transaction in that 
light, however. We regard it in the nature of an investment of the 
funds of the estate, and being unauthorized, appellant (administra- 
tor) became liable for the loss.’’ 


(To be Continued ) 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK DIRECTOR LIABLE TO PERSON WHO 
PURCHASES STOCK IN RELIANCE ON 
FALSE STATEMENTS 


Morrow v. Franklin, Supreme Court of Missouri. 233 8. W. Rep. 224 


The defendant, a director of a trust company, in concert with 
other directors of the company, offered the plaintiff a position as 
vice-president of the company, which the plaintiff accepted. They 
told him that dividends of 20 per cent. per annum, which were 
being paid on the company’s stock, were earned and paid out of 
profits; that the company had earned much more than 20 per 
cent on its stock; that the book value of the stock was $200 a 
share and that the company had sold a railroad at a profit of 
more than $1,000,000; and, in general, that the affairs of the 
company were in a flourishing condition. Relying on these state- 
ments, the plaintiff purchased 545 shares of the company’s stock 
at $195 a share. The truth was that the company, at the time, 
was_insolvent and later went into the hands of a receiver. It 
was held that the defendant was liable to the plaintiff for the 
amount of the loss sustained by him. 


Appeal from St. Louis Cireuit Court; Thomas C. Hennings, Judge. 

Action by Harry C. Morrow against John E. Franklin and others. 
Judgment for plaintiff, and defendant named appeals. Affirmed. 

John A. Hope, of St. Louis, for appellant. 

Judson, Green & Henry, of St. Louis for respondent. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 803. 
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GRAVES, J.—-Action for damages based upon alleged fraud and 
deceit in the sale of certain shares of stock in the Bankers’ Trust 
Company by appellant to plaintiff. As originally brought, the suit 
was against five directors of the said Bankers’ Trust Company, viz., 
John E. Franklin, the present sole appellant, Charles S. Marsh, Les- 
ter S. Parker, Joseph B. Graham and Stephen B. Hunter. Before 
trial the case was dismissed as to Hunter. Plaintiff had a verdict, 
in a trial before a jury, for $103,388.88. This verdict was signed by 
nine of the twelve jurors. Motions for new trial were filed, and the 
court sustained such motions as to defendants Marsh, Parker and 
Grakam, but overruled them as to defendant Franklin. After the 
motions of Parker, Graham and Marsh were sustained plaintiff dis- 
missed as to these three defendants, so the judgment went against 
Franklin alone, who is now the sole defendant and appellant. We 
used the term ‘‘motions for new trial,’’ because there were (1) a 
joint motion for new trial, and (2) a separate motion for new trial by 
each of the four defendants. The vital parts of the petition are 
short, and we reproduce them: 


‘All of the said defendants were, during the times hereinafter 
mentioned, large holders of the stock of said corvoration, and some 
of them were also largely interested in a syndicate or joint partner- 


ship which owned or controlled a large amount of stock in said cor- 
poration, and ali of them were desirous of having the market price 
of said stock maintained at a high level so that their ability to sell 
the same at a profit or to borrow money thereon might be main- 
tained and increased. 

‘‘Plaintiff further says that for several years prior to April, 1913, 
the said defendants, as directors of the said Bankers’ Trust Com- 
pany, had been accustomed to declare and pay to themselves and 
other stockholders enormous dividends upon its stock which have 
not been earned, and the payment of which really impaired its 
capital stock in violation of the laws of the state of Missouri, for the 
fraudulent purpose of deceiving the public as to its earnings and in 
order to inflate the market value thereof, and had also from tim« 
to time been accustomed to place, or to cause or permit to be placed, 
false and fictitious values upon the assets owned and controlled by 
said corporation, and knowingly to vause or permit false and ficti- 
tious entries on its books of earnings or profits by said corporation, 
thereby giving to the said stock which they owned, and some of 
which they had for sale, a highly inflated and fictitious value, and 
thereby unlawfully paying to themselves large sums in unearned 
dividends thereon. 

‘Plaintiff further says that in February and June, 1913, these 
defendants, for the purpose of deceiving people and to induce the 
purchase of stock owned by tiem at fictitious prices, fraudulently 
caused false statements of audits of the books of the Bankers’ Trust 
Company, showing its assets and liabilities, to be printed in pam- 
phlet and card form, and circulated and distributed generally to the 
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publie in the city of St. Louis and elsewhere, which said pretended 
statements of the assets and liabilities of the said company were 
false at the time they were issued, in that they largely overstated 
the amount and value of its assets and understated the amount of 
its liabilities. 

**Plaintiff further says that prior to April, 1913, he was a resi- 
dent of Whitehall, Ill., and was engaged in business at that place; 
that the defendants herein at that time induced him to come to St. 
Louis by making a contract with him, by the terms of which he was 
to take charge of one of the departments of the Bankers’ Trust 
Company which handled the promotion of new corporations, and 
was to become a vice-president of the said company, but not a di- 
rector; but plaintiff says that the real purpose of these defendants 
in inducing him to come to St. Louis and become connected with 
the Bankers’ Trust Company, as aforesaid, was not to have charge 
of said department, under said contract, or any other department, 
but it was to induce him to purchase from them, and from others, 
stock of the said Bankers’ Trust Company at highly inflated and 
fictitious prices. 

‘*Plaintiff further says that soon after his arrival in St. Louis 
these defendants, for the purpose of deceiving him and of inducing 
him to buy stock of the Bankers’ Trust Company from them and 
cithers at a highly inflated and fictitious price, stated and repre- 
sented to him that if he wished to hold the office of vice-president 
he should own and hold a large amount of stock in the Bankers’ 
Trust Company, and falsely stated to him that the actual value of 
the stock, as shown by the books, was $200 per share, and that the 
company could be liquidated in 12 months and the sum of $200 a 
share paid to the stockholders; whereas, in truth and in fact, the 
said company was then insolvent, and its liabilities exceeded the 
value of all its assets. They also falsely stated to him that the divi- 
dends of 20 per cent. per annum theretofore paid on said stock had 
all been earned and paid out of profits, and that said company was 
then earning much more than 20 per cent. per annum on its stock; 
whereas, in truth and in fact, said dividends had been paid in whole 
or in large part out of capital, and the capital of the said company 
had then been impaired and dissipated and lost through the payment 
of said unearned dividends. They also falsely stated to him that a 
large part of the capital of the company was invested in the San 
Antonio, Uvalde & Gulf Railroad, which had been built by 
said Bankers’ Trust Company, and for the building of which 
there had been actually paid to the Bankers’ Trust Company 
cash bonus amounting to more than $1,000,000, which amount was a 
clear profit to said Bankers’ Trust Company, and that said railroad 
had been sold for January 1, 1914, delivery, at a clear profit to the 
company of $1,000,000, and that it was then upon a dividend-paying 
basis, and was being operated at a profit; whereas, in truth and in 
fact, the Bankers’ Trust Company never received any cash bonus of 
any kind, nor any other money or property as a bonus for the build- 
ing of said railroad, and said railroad was then being operated at a 
large loss with no prospects of its becoming self-sustaining in the 
future, and had not then been sold at a profit of $1,000,000, or at 
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ail. They also falsely stated that the market value of the bank’s 
stock then owned by the Banker’ Trust Company and the market 
value of the said railroad owned by it was largely in excess of the 
vaiue at which they were carried on the books of the said company; 
whereas, in truth and in fact, the market value thereof was then a 
great deal less than the value at which they were so carried on the 
hooks of the Bankers’ Trust Company. The defendants also exhibit- 
ed to the plaintiff the false printed statements of assets and liabili- 
ties hereinabove referred to in order to induce him to purchase said 
stock. Plaintiff says he had no knowledge respecting the said vari- 
ous false statements and representations so made to him by these de- 
fendants and the said Bankers’ Trust Company, except such as he 
derived from them, and that he trusted implicity the said statements 
of these defendants, and in reliance thereon, at their urging, he pur- 
chased, in May, 1914, from J. E. Franklin, 500 shares of the stock 
of said corporation at the price of $195 per share, paying therefor 
$17,000 in cash and giving his negotiable notes for the balance of 
$77,500, all of which notes were thereupon immediately negotiated 
and sold by the said Franklin to innocent purchasers for value; that, 
relying upon said false representations, and at the suggestion of 
these defendants, he also purchased, in April, 1914, 45 shares of said 
stock from other parties at $195 per share, paying therefor in cash 
and notes. Thereafter he collected dividends upon said stock amount- 
ing to $6,000. 

‘*Plaintiff further says that in May, 1914, the said Bankers’ Trust 


Company ceased paying dividends, and thereafter a receiver was ap- 
pointed therefor, whereupon he discovered for the first time the 
faisity of the aforesaid statements so made to him, and that the 
Bankers’ Trust Company was in fact insolvent when he bought said 
stock, and that its stock was in fact absolutely worthless, and had 
been in fact worthless since the beginning of the year 1913.’’ 


A bit of history is apropos here. In April of 1913, Marsh in- 
vited plaintiff, a country banker and business man of Illinois, to 
come to see them. When he arrived he was turned over to Franklin, 
and from thence forward the basis of this lawsuit developed Ac- 
cording to a letter written by Franklin to a third party, the plaintiff 
was worth about $100,000. With the alluring offer of making him 
a vice-president at a salary of $12,000 per annum, he was induced 
to accept a position in a department ‘‘to take charge of such under- 
writing, financing, syndicating and other work of this nature that 
our board of directors may deem it prudent for you to engage in.”’ 
He was informed by Franklin that a syndicate formed was to take 
over stock of the Bankers’ Trust Company, known as the Tally 
stock, and he (plaintiff) would be taken in on the ground floor in 
that coterie of financiers. This was preliminary. He was taken in 
on that deal. Plaintiff had hardly gotten his desk warm in his new 
department, when Franklin began to hold out further and greater 
things before his eyes. He was informed that he was wanted for a 
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director when they elected again, and to that end should have stock. 
Franklin offered to let him have 500 shares of his stock at $190, as- 
suring him that it could be arranged for him to pay a portion, and 
the other could be carried. This was persistently urged upon plain- 
tiff from time to time, and it was during these times that the false 
representations were made to him. The representations ran from 
the time that plaintiff first talked to Franklin in April, 1913, to the 
time the stock was finally purchased by plaintiff, upon payment of 
$17,500 in cash, and balance in notes. The stock was sold to him 
at $190, with the assurance that the book value was more than $200. 
In about a year the Bankers’ Trust Company was in the hands of a 
receiver, and found to be one of the great financial wrecks of the 
eountry. Nor was its ultimate condition the result of happenings 
during this year, but, on the contrary, was the growth of years, care- 
fully concealed by purely fictitious and imaginary profits, and by 
the payment of dividends not in fact earned. But these are just 
sidelights. Franklin was the dominating spirit, and Parker and 
others were rightfully dismissed by the trial court upon the record 
made. 

Going to the question of whether or not this case should have 
gone to the jury, one instance is sufficient. Plaintiff swears that 
Franklin represented to him that the San Antonio, Uvalde & Gulf 
Railroad, a road in Texas, financed and built by the Bankers’ Trust 
Company, had been sold ‘‘for January 1, 1914, delivery at a profit of 
$1,000,000 more than it was carried for on the books of the trust 
eompany.’’ Franklin denied that he made the statement, but this 
made it a question for the jury. This statement was a very vital 
matter, because in April, 1913, this railroad was a millstone around 
the neck of the trust company, and was one of the chief factors in 
its ultimate downfall, although there were many other factors not 
necessary to discuss. 

If Franklin made that statement as to the sale of this railroad, 
it was false and knowingly false. He had given an 18 months’ op- 
tion on the road, but this was far from a sale. This matter alone 
would carry the case to the jury, and we need not burden this opin- 
ion as to other matters. All these disputed matters were for the 
jury. There was no error in overruling the demurrer to the evidence. 

The next matter urged is alleged error in the admission of evi- 
dence. The trial court permitted evidence of conditions found in the 
year 1914, which was some months after the sale of stock to the 
plaintiff. It is urged that the value of the stock at the date of the 
purchase is the value to be considered in determining the damages 
in dveeit cases. This is true, but it does not follow from this that the 
subsequent history of the corporation may not throw some light upon 
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_the value at the time of purchase, and it is upon this theory that 
such evidence is competent. Within one year after plaintiff pur- 
chased the stock the corporation passed one of its usual dividends 
in May, 1914. The next day after the passing of this dividend the 
stock dropped from $190 to $110, the second day after to $85, and 
within three months it was selling for $3 per share. True, defend- 
ants’ evidence tends to explain this situation, but it was a jury 
question. 

The evidence of the happenings from May 28, 1913, the date of 
plaintiff’s purchase, to the final decease of the corporation sheds 
much light upon the question of the real value of the stock at the 
date of the purchase. Especially is this true in the light of the fur- 
ther facts, that there were no radical changes in the real assets and 
real liabilities of the corporation during this time, and as said hy 
Franklin in a letter to plaintiff of date January 2, 1914, he, Frank- 
lin had ‘‘inside knowledge of the company’s affairs’’. Some of this 
subsequent evidence consisted of audits made by parties under the 
authority and direction of Franklin. In our judgment this evidence 
was competent as tending to show the value of this stock at date 
of the sale. During all this time.Franklin and Marsh were unload- 
ing their stock, all no doubt occasioned by their inside knowledge. 
Nothing of this kind appears as to “ther defendants. We rule this 
evidence was competent. Addis v. Swofford, 180 S. W. 548; Hind- 
man v. Bank, 112 Fed. 936, 50 C. C. A. 623, 57 L. R. A. 108; Peek 
v. Derry, L. R. Chan. Div. 541. 

Instruction No. 1 for the plaintiff is sharply eriticized. The criti- 
cism is thus expressed: 


‘-{nstruction 1, given at plaintiff’s request, is erroneous, because 
the jury was thereby toid that ‘the law presumes that a director is 
familiar with the surplus and profits and the intrinsic value of the 
assets and the amount of the liabilities of any trust company of 
which he is a director, and the law presumes in this case that these 
four defendants were all familiar with the assets and liabilities, the 
past earnings, surplus and profits of the Bankers’ Trust Company,’ 
and beeause this instruction said ‘the law presumes in this case these 
four defendants were all familiar with the assets,’ ete. 

‘‘This instruction amounts to a declaration that legal or construc- 
tive fraud authorizes a recovery in an action for fraud and deceit, 
whereas it is an established principle that in such cases legal or con- 
structive fraud will not suffice, and that actual fraud must be 
proved.’ 






Said instruction reads: 


‘The court instructs you that it is the duty of a director in a 
trust company to ascertain the value of its assets and the amount 
and extent of its liabilities; and the law presumes that a director is 
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familiar with the surplus and profits and the intrinsic value of the 
assets and tie amount of the liabilities of any trust company of 
which he is a director, and the law presumes in this case that these 
four defendants were all familiar with the assets and liabilities, the 
past earnings, surplus and profits of the Bankers’ Trust Company.’’ 


There is no error in this instruction. The statutes of this state 
(Sections 1131 and 1133, R. S. 1909) fix the duties of the directors 
of trust companies in this state. The performance of those duties, 
so prescribed by these statutes, forces the directors to know the 
exact status of their company. The law presumes that such di- 
rectors performed their duties, and would likewise presume that they 
possessed the knowledge which would come to them from the per- 
formance of such duties, and in this case Franklin, the president, and 
one of the directors, says he was on the ‘‘inside’’ and did know. 
Consiruing Section 1099, R. S. 1909, of the Banking Law, which is 
similar to Section 1131, supra, of the Trust Company Act, this court 
said it was the duty of the directors to know the express provisions 
of the statutes defining their duties and powers. Lyons v. Corder. 
253 Mo. loc. cit. 558 et seq., 162 S. W. 606. And in Bank v. Hill, 
148 Mo. loe. cit. 389, 49 S. W. 1014, 71 Am. St. Rep. 615, it is said: 


‘*The board of directors of a bank have a general superintendence 
over and the management of all its business affairs and transactions 
which ordinarily vest with it; and it has been said that, ‘they are 
bound to know all that is done, beyond the merest matter of daily 
routine, and that they are bound to know the system and rules ar- 
ranged for its doing.” Morse on Banks and Banking (3rd Ed.), 
§ 116. And what they ought to know as to the general course of 
the bank’s business, they will be presumed to have known, in a con- 
test between the bank and third persons dealing in good faith 
with it.’’ 


But even if this is not the rule, the defendant in this case says 
he was on the ‘‘inside’* and did know, and the instruction would 
be harmless, with this admission of knowledge. 

Compiaint is also made of the instructions 7, 8, 9, 10, 11 and 22, 
given for the plaintiff. These are as follows: 


‘(7) The court instructs you that in determining whether the 
defendants, or any of them, knew the real value of the stock of the 
Bankers’ Trust Company in 1913, you may consider the fact that 
they were then, and had for some time prior thereto been, members 
of its board of directors, and as such had full opportunity to learn 
its financial condition and the value of its assets and the extent of 
its liabilities; and that as directors of the trust company it was the 
duty of each and every one of the defendants to examine its books 
and io learn its financial condition and the value of its assets, and 
the amount of its liabilities. 
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“*(8) The court instructs you that, even though plaintiff was in 
the oitice of the Bankers’ Trust Company and was a stockholder be- 
fore he purchased the iast 45 shares of stock, and as such stock- 
holder he had the legal right to examine the books and accounts of 
the Bankers’ Trust Company for himself, yet he had a right to rely 
upon the statements and representations made to him by the officers 
and directors of the Bankers’ Trust Company on or prior to June 
1, 1913, if you find that any were so made, without examination, and 
he was not bound to examine the books for himself before purchas- 
ing said stock. 

‘‘(9) The court instructs you that if you find from the evidence 
that printed statements of the financial condition of the Bankers’ 
Trust Company were issued and circulated in pamphlet or card 
form with the knowledge and consent of the board of directors 
for the purpose of thereby inducing people to purchase stock in said 
trust company, then the directors are liable for false representa- 
tions, if any, contained in such printed statements to the same 
extent that they would be if the statements therein contained had 
been made by them directly to such purchaser. 


**{10) The court instructs you that if you find that false state- 
menis were knowingly made to plaintiff by defendants, or any one of 
them, for the purpose of inducing him to purchase stock of the 
Bankers’ Trust Company, it is not necessary for you to find that 
such false statements of any one of the defendants was the cause 
of plaintiff’s purchasing stock in order to enable you to return a ver- 
dict against defendant, but it is sufficient to render a defendant 
liable that such false statements were one of the causes which sub- 
stantially contributed to induce plaintiff to purchase stock. 


**(11) The court instructs you that positive statements in refer- 
ence to the past or present earnings of a corporation, by its directors 
or officers, or statements as to the value or soundness of its assets, 
or the amount of its liabilities, or the present value of the stock, or 
as to the sale of any of its assets, are all statements of fact upon 
which a prospective purchaser has a right to rely, and they are not 
mere expressions of opinion.’’ 

‘*¢22) The court instructs the jury that the measure of damages 
recoverable in an action for deceit in inducing the purchase of 
shares of stock in a corporation is the difference between the value it 
would have had if defendant’s representations about it had been 
true and the real value of said shares at the time of their purchase, 
and the jury may ascertain such value in the light of the subsequent 
events in the history of the company; and all the facts in evidence 
relating to the assets, the history, and condition of the company may 
be considered by you on the question of damages, for the purpose 
of determining the actual value of the stock at the time of the pur- 
chase; and, if you find a verdict in favor of plaintiff, you should 
allow him as damages an amount equal to the difference between the 
actual value of the stock at the time of purchase and the value the 
stock purchased in reliance on the false representations, if any, of 
defendants would have nad at that time if the false representations, 
if any, made to plaintiff by defendants on or prior to June 1, 1913, 
representing the said stock, had been true, less the $6,000 of divi- 
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dends plaintiff has received on said stock; and you should then add 
interest on the remainder, if any, from the date of purchase to the 
present time; and this total will be your verdict.’’ 


We see no error in the instructions. 

The record, as between plaintiff and the defendant Franklin pre- 
sents sharp issues of fact. This was not true, as to the defendants 
dismissed from the case. The findings of the jury upon these dis- 
puted issues of fact is binding here. This is a law case, and the 
findings of the jury bind, if supported by substantial evidence. The 
weight of the evidence is not a matter for consideration here. The 
trial courts alone weigh the evidence for the determination of its 
weight. Such is the province of trial courts, but not of this court. 
If the trial court permits the findings of a jury to stand, this court 
only examines the record to see whether or not there is substantial 
evidence in support of the findings. In this case the trial court per- 
formed the duty placed by the law upon it. Such court weighed 
the evidence, and found that- there was no sufficient evidence to sus- 
tain the findings as against Parker and other defendants, but that 
the findings of the jury were sustained by the evidence as to de- 
fendant Franklin. Our review of the evidence convinces us that 
there is substantial evidence to sustain the verdict as against Frank- 
lin, and this is as far as this court can go. We will not array the 
evidence upon one side as against the evidence upon the other, and 
determine which preponderates. We have no such duty in a law 
ease. The judgment is affirmed. 


BANK LIABLE ON TELEGRAM CONSTITUTING 
LETTER OF CREDIT 


Bank of Italy, of San Francisco, Cal. v. Merchants’ National Bank of 
Dunkirk, N. Y., New York Supreme Court. 188 N. Y. Supp. 183. 


A shipper in California sold to a purchaser in New York two 
carloads of grapes. The purchaser deposited $24,000 in the de- 
fendant bank in New York to pay for the grapes on presentation 
of original bills of lading. The New York bank wired a Cali- 
fornia bank as follows: ‘‘We guarantee payment two cars dried 
grapes bought by Sanesi & Maron Company this city from Silvio 
Rossi San Francisco amounting about twenty-four thousand dol- 
lars; payment will be made on presentation original bill lading 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 400, § 489. 
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here.’” The California bank thereupon discounted drafts drawn 
by the shipper on the purchaser. The drafts, with the original 
bilis of lading were presented, but the New York bank refused 
payment. It was held that the telegram constituted a letter of 
eredit and that, on this statement of facts, the New York bank 
was liable to the California bank. 


Appeal from Special Term, Chantauqua County. 

Action by the Bank of Italy against the Merchants’ National 
Bank. From an interlocutory judgment (113 Mise. Rep. 314, 185 N. 
Y. Supp. 43), overruling a demurrer to the complaint, defendant ap- 
peals. Affirmed, with costs, with leave to defendant to plead over 
_within 20 days, on payment of costs of demurrer and of this appeal. 

Thrasher, Cole & Clapp, of Jamestown (Louis L. Thrasher, of 
Jamestown, of counsel), for appellant. 

Nugent & Heffernan, of Dunkirk (Albert E. Nugent, of Dunkirk, 
of counsel), for respondent. 


HUBBS, J.—This is an appeal from an interlocutory judgment 
overruling a demurrer of the appellant to the respondent’s com- 
plaint. The respondent is a foreign corporation, engaged in busi- 
ness at San Francisco, Cal. The appellant is a national bank en- 
gaged in business in the eity of Dunkirk. The complaint alleges: 

That Sanesi & Maron Company, of Dunkirk, N. Y., bought of 
Silvio Rossi, of San Francisco, two carloads of dried grapes at the 
agreed price of $24,000. That said dried grapes were delivered to a 
railroad company at Fresno, Cal., for shipment to said purchaser at 
Dunkirk, N. Y. That the railroad company issued bills of lading 
for the said ears, and the said cars were shipped. That said pur- 
chaser deposited with the appellant the sum of $24,000 to pay the 
purchase price of said two ears of dried grapes on presentation to 
said appellant bank at Dunkirk of the original bills of lading. That 
thereafter, and on February 2, 1920. the appellant bank, for value 
received, sent the following telegram to the respondent: 


‘‘Dunkirk, N. Y., 2—5—8 P, Feb. 2, 1920. 
**Bank of Italy, San Francisco, California. 
‘*We guarantee payment two cars dried grapes bought by Sanesi 
& Maron Company this city from Silvio Rossi San Francisco amount- 
ing about twenty-four thousand dollars. Payment will be made on 
presentation original bill of lading here. 
**The Merchants’ National Bank.’’ 


That thereafter, and on February 4th, the vendor, Silvio Rossi, 
brought to the respondent bank the bills of lading of said two ears 
of dried grapes, and made drafts for the same on Sanesi & Maron 
Company and Merchants’ National Bank. The respondent cashed 
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‘the drafts for the said two cars of dried grapes. The drafts were 
presented by the respondent to the appellant bank, and payment 
was refused. This action was brought to recover the amount. The 
appellant demurred, upon the ground that the complaint did not 
state facts sufficient to constitute a cause of action. 

The telegram sent by the appellant to the respondent constituted 
a letter of credit and was an independent contract between the ap- 
pellant and the respondent, upon the breach of which by the ap- 
pellant the respondent had an absolute right of action, if it were 
not for the word ‘‘guarantee’’ contained in the telegram. Frey & 
Son, Inc., v. E. R. Sherburne Co. et al., 184 N. Y. Supp. 661 (1st 
Dept.) ; American Steel Co. v. Irving National Bank (C. C. A.), 266 
Fed. 41. There is a very interesting discussion of the law applicable 
to letters of credit in 32 Harvard Law Review, 1; also in 34 Har- 
vard Law Review, 533. 

It is the contention of the appellant, however, that the word 
‘‘ouarantee,” contained in the telegram, imposed upon the appellant 


a secondary obligation, and not a primary obligation, as is usually 
imposed by a letter of credit, and the appellant urges that the tele- 
gram was not a direct obligation, and that the appellant could not 
be made liable to the respondent on a letter of credit, unless the 
purchaser, Sanesi & Maron Company, was liable to Silvio Rossi for 


the purchase price of the two carloads of dried grapes; in other 
words, that the wording of the telegram shows upon its face that it 
is a promise to answer for the debt of another, and, being secondary, 
that it is not enforceable against the appellant, without alleging in 
the complaint and proving upon the trial the non-performance of 
the contract on the part of the purchaser, Sanesi & Maron Company. 

That contention is correct, of course, if it be conceded that the 
obligation is secondary and a promise to answer for the debt or de- 
fault of another. On the other hand, if the obligation assumed by 
the appellant is a direct, primary obligation to pay, then the action 
eould be brought direct upon the letter of credit, without alleging 
default on the part of the purchaser, Sanesi & Maron Company. The 
theory of the appellant should not be sustained, if there is any way 
to avoid it. The construction which the appellant places upon the 
contract, if sustained by the courts, would be a serious restriction 
upon ordinary business methods. 

The question presented resolves itself into the single inquiry of 
whether or not, as a matter of law, the telegram in question was & 
contract to answer for the debt or default of Sanesi & Maron Com- 
pany, or whether it was a direct, primary promise to pay. I think 
that the telegram was an unconditional primary promise by the 
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appellant to pay, and not a secondary promise or guaranty of collec- 
tion only, and that the appellant cannot defend upon the ground that 
there has been a breach of the contract by the vendor. Neither 
the appellant nor the respondent were parties to the contract of pur- 
chase and sale, and the appellant is not in a position in this action 
to avail itseif of any defense which the vendee might have had for 
damages growing out of the contract. If I am right in that conclu- 
sion, then it was not necessary to allege in the complaint fulfillment 
of the contract by the vendor or demand upon and failure to pay 
by the vendee. The complaint alleges that the vendee, Sanesi & 
Maron Company, deposited $24,000 with the appellant bank prior to 
the sending of the telegram. The case of El Paso Bank & Trust Co. 
v. First State Bank (Tex. Civ. App.), 202 S. W. 522, seems to be 
exactly in point. In that case the telegram reads as follows: 


‘*First State Bank, Eustis, Florida: 


‘*We guarantee payment three hundred dollars by Texas Produce 
Company for carload of watermelons. 


‘El Paso Bank & Trust Co.”’ 


In that case the telegram was held to be an absolute guaranty 
of payment, and not a guaranty of collection. 
In the case of Brown v. Curtiss, 2 N. Y. 225, the payee of a note 


made the following indorsement upon the back of it and transferred 
it: 


‘‘IT guarantee the payment of the within.”’ 


The court held that such indorsement was a guaranty of pay- 
ment, not conditional, but absolute. 

In the case of Loos v. McCormack, 107 App. Div. 8, 93 N. Y. 
Supp. 1088, 95 N. Y. Supp. 1141, the defendant guaranteed a bond 
and mortgage, in the following language: 


‘‘I do hereby guarantee unto said John H. Loos the payment and 
collection of the said bond and mortgage and of the interest due and 
to grow due thereon, at the time and in the manner therein men- 
tioned, and I do promise to pay the same at maturity thereof.’’ 


The case went up on an appeal from an interlocutory judgment 
sustaining the plaintiff's demurrer to the defendant’s answer, and 
the court held that the agreement constituted a guaranty of pay- 
ment, and not a guaranty of collection, and that the holder might 
proceed in the first instance against either the principal or the 
guarantor. 

In the case of First National Bank of Litchfield, Conn., v. Jones 
et al., 219 N. Y. 312, 114 N. E. 349, a verdict was directed by the 
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trial court in favor of the plaintiff. The Court of Appeals held that 
the agreement in question was an absolute agreement, and an un- 
conditional guaranty, as a matter of law, and that there was no 
error in directing a verdict for the plaintiff. In the opinion Judge 
Chase says: 


‘*The meaning of the guaranty depends upon the intention of the 
parties.”’ 


The holding of the court necessarily implied that the meaning 
was so clear from the instrument that there was no question for 
the jury, but that it should be passed upon as a question of law. 

Assuming, however, that the meaning of the letter of credit in 
the case at bar is not so clear that it can be held as a matter of 
law to be an absolute unconditional guaranty, nevertheless the judg- 
ment overruling the demurrer should be sustained, for if there is 
any question of intent to be determined after a hearing of the evi- 
dence, the demurrer could not be sustained. In determining this 
question it should, of course, be kept in mind that this letter of 
credit was prepared by the appellant, and that, in construing it, it 
is necessary to take the words as strongly against the appellant as 
a reasonable reading will justify. I advise that the judgment be 
affirmed, with costs. 

Interlocutory judgment affirmed, with costs, with leave to the 
appellant to plead over within 20 days, upon payment of the costs 
of the demurrer and of this appeal. All concur. 


LIABILITY OF BANK DIRECTORS TO DEPOS- 
ITORS ON INSOLVENCY OF BANK 


Creamery Package Mfg. Co. v. Wilhite, Supreme Court of Arkansas. 
233 S. W. Rep. 710. 


An Arkansas statute requires the State Bank Commissioner, 
upon discovering dishonesty or incompetency on the part of any 
bank officer, to report the same in writing to the directors of the 
bank, and provides that if they neglect or refuse to remove such 
officer, they shall be liable for any loss that accrues by reason of 
the officer’s dishonesty or incompetency. It was held that this 
statute does not limit the liability of directors to cases where the 
dishonesty or incompetency of an officer has been reported to 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 797. 
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them by the Bank Commissioner. The directors may be liable, 
even though no such report has been made. In this case, which 
was an action by three depositors against certain directors, it was 
alleged that, by reason of the mismanagement of the directors, 
certain officers were enabled to misappropriate the funds of the 
bank and so bring about its insolvency. The complaint failed to 
allege, however, that the Bank Commissioner, prior to the bring- 
ing of this action, had been requested to bring suit and had re- 
fused. This defect rendered the complaint open to demurrer, and 
the complaint was dismissed. 


Suit by the Creamery Package Manufacturing Company and 
others against B. H. Wilhite and others. Decree for defendants and 
plaintiffs appeal. Affirmed. 

J. T. Coston, of Osceola, for appellants. 

Little, Buck & Lasley, of Blytheville, for appellees. 


SMITH, J.—The appellants, the Creamery Package Manufacturing 
Company, J. D. Johnson, and the Grassy Lake & Tyronza Drainage 
District No. 9, filed a complaint in the chancery court of the Chicka- 
sawba district of Mississippi county, which contained the following 
allegations: 


‘‘That the Bank of Blytheville, a banking corporation, was on 
the 10th day of March, 1920, indebted to appellants for money on 
deposit aggregating over $23,000. 

“II. That defendant J. C. Blaine was a director and defendant 
J. F. Wilhite, a director and president, and defendant B. H Wilhite, 
cashier, and defendant W. O. Anthony, assistant cashier, of said 
bank. 

“IIT. That the defendants, B. H. Wilhite and W. O. Anthony, 
systematically overdrew and stole from said bank for a period of 
many years prior to March 10, 1920, in various sums, aggregating 
about $100,000, and they permitted J. H. Reese and others, known 
to be insolvent, to overdraw in sums aggregating half a million 
dollars. 

“TV. That the defendants J. C. Blaine and J. F. Wilhite knew, 
or by the exercise of reasonable, ordinary care as officers in said 
bank could have known, of the reckless, careless and criminal man- 
ner in which the affairs of said bank were being handled by de- 
fendants, B. H. Wilhite and W. O. Anthony, and plaintiffs believe 
and aliege that defendant J. F. Wilhite did know of the manner in 
which the affairs of said bank were managed, but defendant Blaine 
negligently and carelessly failed to give the affairs of said bank any 
attention whatever, as director. 

““V. Plaintiffs charge said defendants with the following spe- 
cific acts of negligence: 

‘*(1) That said directors failed and refused and neglected to ex- 

_ereise reasonable care in the management, supervision, and control 
of the affairs of said bank. 
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(2). In failing to remove the cashier and assistant cashier after 
they knew, or by the exercise of reasonable care could have known, 
that said cashier and assistant cashier were dishonest, reckless and 
incompetent. 

“(3) In failing to require sufficient bonds of said cashier and 
assistant cashier for the faithful performance of their duties. 

‘*(4) Declaring and paying dividends out of the capital of said 
bank when they knew, or by the exercise of reasonable care could 
have known, that said bank was insolvent. 

**(5) In declaring and paying dividends out of the capital stock 
of said bank at times when there were no profits out of which to pay 
such dividends. 

‘*(6) In receiving dividends from said bank when they knew, or 
by the exercise of reasonable care could have known, that said 
bank was insolvent. 

‘*(7) In receiving dividends when they knew, or by the exer- 
cise of reasonable care could have known, that there were no 
profits out of which to pay same. 

‘*(8) In assenting to the reception of deposits and the creation 
of debts by said bank when they knew, or by the exercise of rea- 
sonabie care could have known, that said bank was insolvent. 

‘*(9) In lending the funds of said bank to individuals and cor- 
porations in sums greatly in excess of 30 per cent. of the capital 
stock of said bank. 

**(10) In suffering and permitting the depositors of said bank 
to overdraw their accounts. 

**(11) In failing to exercise reasonable care and diligence in the 
collection of overdrafts and other debts due said bank. 

**(12)—In permitting said cashier and assistant cashier to pay 
out the funds of said bank upon the checks and orders of individ- 
uals, firms and corporations which had no deposits with the said 
bank. 

‘*(13) In ratifying overdrafts. 

**(14) In neglecting to inquire into and ascertain the condition 
of said bank by periodical audits of the books and accounts of said 
bank. 

‘“‘That by reason of the reckless, careless and unlawful manner 
in which the affairs of said bank were managed, it became insolvent, : 
and was taken over by the State Bank Commissioner, March 10, 
1920, and will pay only a small percentage of its indebtedness.”’ 


There were allegations that J. C. Blaine and J. F. Wilhite had 
fraudulently conveyed certain real estate owned by them, and there 
was a prayer for judgment for the amount of the deposits and for a 
decree uncovering the property which had been conveyed in fraud 
of these creditors. Blaine is a nonresident and was not served. Wil- 
hite is a resident, and was served, and there was a prayer against 
him for a personal judgment. 

A general demurrer to this complaint was filed, which alleged a 
failure te state facts sufficient to constitute a cause of action. This 
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demurrer was sustained, and the complaint dismissed, and this ap- 
peal is from that order. 

The action of the court in sustaining the demurrer is defended 
upon two grounds: First, that under Act 113 of the Acts of 1913, 
p. 462, entitled, ‘‘An act for the organization and control of banks, 
trust companies and savings banks,’’ commonly known as the Bank- 
ing Act, directors and officers of banks have been absolved from the 
liability here sought to be enforced; second, that appellants have 
not alleged sufficient facts to entitle them to maintain this suit. 

Appellees concede that under the allegations of the complaint as 
to the mismanagement of the bank they would have been liable for 
the results thereof in a proper suit brought prior to the passage of 
the Banking Act of 1913. Of this there can be no question. This 
court, in the cases of Bailey v. O’Neal, 92 Ark. 327, 122 S. W. 503, 
135 Am. St. Rep. 185, and Bank of Des Are v. Moody, 110 Ark. 39, 
161 5S. W. 134, had occasion to consider the liability of directors and 
officers of banks for negligent waste and mismanagement; and in 
the later case of Bank of Commerce v. Goolsby, 129 Ark. 416, 196 
S. W. 803, these and many other authorities on the subject were 
reviewed, and the law of the subject so fully stated that no useful 
purpose would now be served by restating it. The insistence is that 
the General Assembly, in the Banking Act of 1913, took up the gen- 


eral subject of banking, and there differentiated banks from other 
corporations, and prescribed the liability of the directors and offi- 
cers of banks, thereby absolving them from any liability on account 
of the neglect of duty except such liability as the Banking Act itself 
imposed. 

This court has, in a number of cases, applied the canon of con- 
struction that— 


‘“Where the later of two statutes covers the whole subject-matter 
of the former, and it is evident that the Legislature intended it as a 
substitute, the prior act will be held to have been repealed thereby, 
although there may be no express words to that effect, and there be 
in the old act provisions not in the new.’’ Sanderson v. Williams, 
142 Ark. 95, 218 S. W. 179, and cases there cited. 


We think, however, this canon of interpretation has no applica- 
tion to the facts of this case. The particular section of the Banking 
Act which appellees insist makes the canon of interpretation above 
stated applicable to the facts of this case is Section 19, which is 
Section 683 of Crawford & Moses’ Digest. This section provides that 
the affairs of incorporated banks shall be controlled by a board of 
directors of not less than three, who shall be selected from the stock- 
holders, and that the board shall select from their number a presi- 
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dent and such number of vice-presidents as shall be provided in the 
by-laws, and may elect a secretary and treasurer and a cashier, all 
of which may be one and the same person, and may elect assistant 
cashiers. It is further provided that these officers shall hold their 
ofiices for a term of one year, and until their successors are elected 
and qualified, unless sooner removed by the board, and that the 
board shall require of these officers such bonds as are deemed neces- 
sary to protect the funds of the bank. It is there further provided 
that: 


‘‘Any officer of a bank found by the Commissioner to be dis- 
honest, reckless, or incompetent shall be reported in writing to the 
directors of the bank of which he is an officer, and if they neglect 
or refuse to remove such officer, they shall be liable for any loss 
that may accrue to the bank by reason of his dishonesty, reckless- 
ness, or incompetency.”’ 


We think the language quoted does not place a limitation upon 
the liability of directors and officers of banks for negligent misman- 
agement. If such was the case, these officers would be liable only 
when the Commissioner had reported in writing to the directors that 
an officer of the bank nad been found by the Commissioner to be 
dishonest, reckless, or incompetent. We think it was not the legis- 
lative purpose to absolve directors from liability except in the iso- 
lated cases mentioned in Section 683 of Crawford & Moses’ Digest. 
We think counsel for appellants correctly interprets the act in stat- 
ing that the legislative purpose was to enlarge the liability of these 
officers and to impose a liability which did not previously exist. 

Prior to the enactment of this act directors were held only to 
the exercise of ordinary care and good faith in keeping themselves 
informed as to the management of the bank. The Legislature was 
evidently of the opinion that the practiced eye of the Bank Commis- 
sioner might be able to discover some significant irregularity which 
might escape the observation of the less highly trained director. In 
such case it is the duty of the Commissioner to advise the directors 
that the bank has in its employment a dishonest, a reckless, or an in- 
competent employee, and upon receipt of this official information it 
becomes the duty of the directors to remove such officer. Failing to 
do so, the directors are made liable for any loss that may accrue to 
the bank by reason of the dishonesty, recklessness, or incompetency 
of the person reported upon. In imposing this additional duty on 
directors we are unwilling to say that the Legislature has absolved 
them from all other duties for the negligent non-performance of 
which they were liable prior to the passage of the Banking Act. 
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If such was the purpose of the Legislature, then directors have, 
for all purposes except to remove an officer upon whom the Commis- 
sioner has adversely reported, become mere figureheads. 

In the case of Bank of Commerce v. Goolsby, supra, upon a thor- 
ough consideration of the authorities, we accepted the dissenting 
views of Justice Harian in the case of Briggs v. Spaulding, 141 U. 
S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662, as correctly defining the duties 
of bank directors, expressed in the following language: 


*‘Again, he says: ‘When one deposits money in a savings bank, 
or takes stock in a corporation, thus divesting himself of the im- 
mediate control of his property, he expects, and has the right to 
expect, that the trustees or directors, who are chosen to take his 
place in the management and control of his property, will exercise 
ordinary care and prudence in the trust committed to them—the 
same degree of care and prudence that men prompted by self-interest 
generally exercise in their own affairs. When one voluntarily takes 
the position of trustee or director of a corporation, good faith, exact 
justice, and public policy unite in requiring of him such degree of 
eare and prudence.’ ’’ 


We do not think a fair interpretation of the Banking Act sup- 
ports the conclusion that directors have been relieved of their pre- 


existing responsibility and liability for negligent mismanagement, 
and left only with the responsibility and liability which follows from 
the failure to remove an officer adversely reported upon by the 
Bank Commissioner. 

This question was not raised or decided in the case of Bank of 
Commerce v. Goolsby, supra, yet it was necessarily presented by 
the record in that case if the appellees are correct in their interpre- 
tation of the Banking Act. But the eminent counsel representing 
the directors in that case did not even raise the question. The Bank- 
ing Act was approved March 3, 1913, and became effective January 
1, 1914. Davis, Com’r, v. Branch, 133 Ark. 417, 202 S. W. 705. The 
opinion in the case of Bank of Commerce v. Goolsby was delivered 
May 28, 1917. The mismanagement in that case commenced in 1911, 
and extended throughout the year 1914. The directors were held 
liable, and no attempt was made to distinguish their liability sub- 
sequent to the act from their ability prior to the act. 

We think, however, that appellees are correct in their second 
contention that appeliants do not state facts in their complaint en- 
titling them to maintain this suit. The allegations of the complaint 
are that appellants have lost the aggregate sum of $23,000. But they 
are not the only losers. The complaint further recites that insolvent 
persons were permitted to overdraw in sums aggregating $500,000, 
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and that the cashier and assistant cashier were permitted to misap- 
propriate $100,000, and that the bank has become insolvent, and was, 
on March 10, 1920, taken over by the State Bank Commissioner, 
and will pay only a small percentage of its indebtedness. 

It thus appears from the allegations of the complaint that the 
losses sustained by these appellants constitute a comparatively small 
part of the losses for which the directors are said to be liable, yet it 
appears that the purpose of this suit by the three depositors who 
have brought it is to apply to the discharge and satisfaction of the 
bank’s indebtedness to them the liability of the directors for the 
negligent mismanagement of the bank’s affairs; and this without any 
allegation that the Commissioner had been requested to sue and had 
failed to do so. This they cannot do. 4 Fletcher’s Cyclopedia Cor- 
porations, § 2570, and authorities there cited. 

The Banking Act requires the Bank Commissioner to take posses- 
sion of all the property of an insolvent bank, and ‘‘to collect money 
due it, and do such other acts as are necessary to conserve its assets 
and business and shall proceed to liquidate the affairs thereof as 
hereinafter provided.’’ The Commissioner is further given author- 
ity to ‘‘collect all debts due and claims belonging to it,’’ his proceed- 
ings being under the direction of the chancery court. Section 719, 
C. & M. Digest; Aber v. Maxwell, 140 Ark. 203, 215 S. W. 389; 
Greer v. Merchants’ & Mechanics’ Bank, 114 Ark. 212, 169 S. W. 802. 

Appellants say, however, that this rule does not apply here, for 
the reason that a general demurrer was filed, and he cites Section 
1190, C. & M. Digest, which provides that a demurrer shall distinctly 
specify the grounds of objection to the complaint, and that unlegs 
this is done the demurrer shall be regarded as objecting only that 
the complaint does not state facts sufficient to constitute a cause of 

ection, and the general demurrer does not therefore raise the ques- 

tion of defect of parties. But the trouble with that contention is 
that there is not a mere defect of parties within the meaning of the 
statute. 

For the reasons stated appellants have failed to show any right 
on their part to maintain this suit, and for that reason the demurrer 
to the complaint was properly sustained. 

Decree affirmed. 


MeCULLOCH, C. J. (concurring)—Acording to the great weight 
of authority the directors of a corporation are not, in the absence of 
a statute on the subject, individually liable to the creditors of the 
corporation for loss on account of mismanagement or waste. This is 
so because the directors are the agents of the corporation, and not of 
its creditors, and there is no privity or relationship between the di- 
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rectors and the creditors of the corporation. 7 R. C. L. 482; U. S. 
F. & G. Co. v. Corning State Bank, 154 Iowa 588, 134 N. W. 857, 45 
L. R. A. (N. S.) 421; Frost Mfg. Co. v. Foster, 76 Iowa 535, 41 N. 
W. 212; Hart v. Hanson, 14 N. D. 570, 105 N. W. 942, 3 L. R. A. 
(N. 8S.) 438; Killen v. Barnes, 106 Wis. 546, 82 N. W. 536; Fusz v. 
Spaunhorst, 67 Mo. 256; Minton v. Stahlman, 96 Tenn. 98, 34 S. W. 
222; Chester v. Halliard, 36 N. J. Eq. 313. 

A statute (Crawford & Moses’ Digest, § 1730) construed by this 
court to impose such liability reads as follows: 

“*Tf the president, directors or secretary of any such corporation 
shall intentionally neglect or refuse to comply with the provisions 
of this act, and to perform the duties therein required of them, re- 
spectively, such of them as so neglect or refuse shall be jointly and 
severaily liable, in an action founded on this statute, for all the debts 


of such corporation contracted during the period of such neglect or 
refusal.’’ 


We decided in Bailey v. O’Neal, 92 Ark. 327, 122 S. W. 503, 135 
Am. St. Rep. 185, that the statute just quoted conferred a right of 
action on the creditors of a corporation directly against the di- 
rectors, ‘‘and that the fact that the affairs of the corporation had 
been placed in the hands of a receiver neither takes away or sus- 
pends this right of action.’’ That case involved the question of lia- 
bility of bank directors. The statute just quoted was a section of 
the act of April 12, 1869, enacted for the purpose of regulating the 
organization and control of corporations for manufacturing and 
other business purposes. The statute contained a complete plan for 
the organization, operation, and control of all business corporations, 
including banks, and contained the section quoted above, which 
imposes liability against the president, directors, and secretary of 
any such corporation for neglect of duty, and, as before stated, a 
right of action was conferred in favor of the creditors against the 
officers of the bank. The act of March 3, 1913 (Crawford & Moses 
Digest, ce. 15) is entitled ‘‘An act for the organization and control 
of banks, trust companies and savings banks,’’ and provides a com- 
plete plan for the control of banking corporations, and imposes lia- 
bility in certain instances against the officers of such corporations. 
It changes the then existing law with reference to the method of the 
organization of banks and in numerous other respects. The statute 
makes the stockholders of the bank liable to the extent of the par 
value of the stock, in addition to the amount invested in the 
stock, and it provides, as set forth in the opinion of the majority, 
for liability on the part of the directors of the bank in the 
event of their failure to remove an officer found to be dishonest, 
reckless, and incompetent. There is every indication from the face 
of the statute itself that the lawmakers intended to make it complete 
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in its regulations for the control and management of banks. It falls 
within the rule, I think, so often announced by this court that— 


‘Where the later of two statutes covers the whole subject-matter 
of the former and it is evident that the Legislature intended it as a 
substitute, the prior act will be held to have been repealed thereby, 
although there may be no express words to that effect, and there be 
in the old act provisions not in the new.’’ Sanderson v. Williams, 
142 Ark. 91, 218 S. W. 179. 


I do not mean to say that it repeals the whole of the general 
statute on the subject of corporations, but it has the effect, under 
the rule stated above, of lifting banking corporations completely out 
of the operation of the general statute. In the new statute liability 
against the directors and stockholders is imposed only to the extent 
that the lawmakers saw fit to do so in that particular statute, which 
they manifestly intended to cover the law on the subject. 

In the recent case of Bank of Blytheville v. State for the use of 
Mississippi County, 230 S. W. 550, we decided that the Banking Act 
of 1913, supra, did not repeal the general statute (Crawford & Moses’ 
Digest, §§ 2832-2835), making the stockholders of banks liable for 
publie funds, for the reason stated in the opinion that the two acts 
related to different subjects. That decision has no bearing on the 
present case, for the reason that the section of the general statute 
creating liability of directors of corporations has no reference to the 
same subject as that embraced in the new banking statute, in that 
it does not relate to the regulations and control of banks. 

It seems to me that the majority have reached the correct result, 
but base the conclusion on erroneous grounds in holding that the 
old statute in regard to liability of directors of corporations is ap- 
plicable to directors of banks. I concur, therefore, in the judgment, 
but not on the grounds upon which it is based. 


od 


APPOINTMENT OF SPECIAL ADMINISTRATOR 
PENDING WILL CONTEST 


Arendale v. Johnson, Supreme Court of Alabama. 89 So. Rep. 603. 


Under the laws of Alabama, the court is not required to ap- 
point next of kin special administrators pending the contest of 
a will. In such a case, the court may, in its discretion, appoint 
the persons named as executors in the will to act as special 
administrators. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 347. 
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Appeal from Probate Court, Jackson County; A. H. Moody, 
Judge. 

Contest between E. W. Arendale and Sallie A. Johnson and M. L. 
Johnson.and E. K. Mann as to the appointment of a special admin- 
istrator. From a decree appointing M. L. Johnson and Mann, Aren- 
dale and Sallie A. Johnson appeal. Affirmed. 

Pending the contest of the validity of what purported to be the 
will of J. F. Washington, and following a decree of the probate 
court establishing its validity, the probate judge appointed M. L. 
Johnson and E. K. Mann as special administrators of said Washing- 
ton's estate, and at the same time refused to appoint E. W. Aren- 
dale and Sallie A. Johnson. Johnson and Mann were not related to 
said Washington, but were nominated in the will as executors. Aren- 
dale is a nephew and Saliie Johnson is the sister of the said Wash- 
ington and are the two next of kin who would be entitled to share 
in the distribution of his estate in case of intestacy. It is not sug- 
gested in the record, and it does not appear, that said appellees, so 
appointed, are in any way unfit to discharge the duties of special 
administrator; but appellants contend that the statute gives as next 
of kin a mandatory preference in that regard and that, betng willing 
and fit to serve, they were due to be appointed. 

Cooper & Cooper, of Huntsville, C. C. Moore, of Chattanooga, 
Tenn., and John F. Proctor, of Scottsboro, for appellants. 

Milo Moody and Bouldin & Wimberly, all of Scottsboro, for 
appellees. 


SOMERVILLE, J.—Section 2526 of the Code provides that— 


“‘The judge of probate may, in any contest respecting the valid- 
ity of a will, or for the purpose of collecting the goods of the de- 
ceased, or in any other case in which it is necessary, appoint a spe- 
eial administrator, authorizing the collection and preservation by 
him of the goods of the deceased until letters testamentary or of 
administration have been duly issued.”’ 


Section 2519 authorizes courts of probate, within their counties, 
to grant letters of administration on the estates of persons dying 
intestate; and section 2520 provides that the ‘‘administration.of an 
intestate’s estate must be granted to some one’’ of several classes of 
persons, in the order of priority in which they are named. 

It is the contention of appellants that, the deceased having left 
no widow, they as next of kin are entitled to the same mandatory 
preference in the appointment of a special administrator under 
section 2526, as they would be in the grant of general letters of ad- 
ministration under sections 2519 and 2520. 
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This contention is manifestly unsound, and was properly rejected 
by the probate court in the exercise of its sound discretion in the 
premises—-a discretion which does not appear to have been abused. 

Under section 2526 there is a mere appointment by the probate 
judge, and not a grant of letters by the probate court, as under 
section 2519. A temporary administrator, or an administrator ad 
collizendum, as he is usually called, ‘‘is the mere agent, or officer 
of the court, to collect and preserve the goods of the deceased, until 
some one is clothed with authority to administer them.’’ Flora v. 
Mennico, 12 Ala. 836. In that case it was expressly held that he 
could be removed at any time. Other than this preliminary duty of 
collection and preservation, he has nothing to do with the admin- 
istration of the estate, as contemplated by sections 2519 and 2520. 
In discussing the several statutory provisions which regulate and 
control the grant of general letters of administration, including 
section 2520 (then section 1668 of the Code of 1852), this court said, 
more than 60 years ago, that— 


‘It is hardly necessary to observe that the rules here stated do 
not apply to the special administrations provided for by section 
1676 of the Code’’ (now section 2526 of the Code of 1907). 


That statement was but a dictum, but it reflected the opinion of 
a very able bench, and has never been challenged so far as we are 
advised. 

In 18 Cye. 112, the rule is stated that— 


‘‘In the selection of a temporary or special administrator the 
surviving spouse, next of kin, iegatees, and beneficiaries have as a 
rule no such absolute right to preference as in case of a general 
grant of letters; but the selection is rather controlled by the sound 
discretion of the court in view of the situation.”’ 


This text is supported by the cases cited. 

We can discover nothing in the language of section 2526, or in 
the nature of the limited duties to be performed thereunder, which 
suggests that the temporary appointment therein provided for was 
intended to be subjected to the antecedent restrictions which in 
terms and in policy are applicable only to grants of general letters 
of administration. 

Upon these considerations, the order of the probate judge was 
within his power and discretion, and must be affirmed. 

Affirmed. 
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BANK ENTITLED TO RECOVER ON GUARANTY 
OF LOAN 


Citizens’ Trust & Savings Bank v. Bryant, California District Court 
of Appeal. 300 Pac. Rep. 823. 


The defendant, as agent for another person, arranged for a 
loan of $10,000 to be made to such other person by the plaintiff 
bank on security of a note and mortgage, to be executed by the 
borrower. The bank, however, refused to make the loan unless 
the defendant would guarantee it to the extent of $2,000. The 
note and mortgage were dated October 16th. The defendant 
signed an agreement guaranteeing the loan to the extent of 
$2,000, which agreement was dated November Sth. Thereafter the 
bank paid over the money and received the note, mortgage, and 
guaranty. It was held that the guaranty was based on a suffi- 
cient consideration, that the bank was under no obligation to 
foreclose the mortgage before proceeding against the defendant 
and that the defendant was liable on his contract. 


Appeal from Superior Court, Los Angeles County; J. P. Wood, 
Judge. 

Action by Citizens’ Trust & Savings Bank against W. J. Bryant. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

A. G. Reily, of Los Angeles, for appellant. 

Daniel M. Hunsaker and Hunsaker, Britt & Cosgrove, all of Los 
Angeles, for respondent. 


JAMES, J.—Appeal by the defendant from a judgment entered 
upon a complaint which asserted a claim for the principal sum of 
$2,000, alleged to have accrued on an instrument of guaranty. 

In the month of October, 1915, appellant, as the agent for George 
A. Bryant, negotiated with respondent for a loan of $10,000. This 
loan was made and a mortgage was given to the bank on real prop- 
erty owned by George A. Bryant. The note and mortgage bore date 
October 16, 1915. However, the respondent bank declined to make 
the loan on the note and security offered by George A. Bryant, but 
insisted as a condition to the making of the same that appellant 
guarantee payment of the debt to the extent of $2,000. Appellan< 
agreed to do this, and executed the guaranty sued upon, which was 
dated the 5th day of November, 1915. It was after the execution of 
this contract by appellant that the bank paid over the money agreed 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 400. 
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to be loaned and accepted the several papers hereinbefore mentioned. 
One of the points made by appellant is that there was no sufficient 
consideration for the contract of guaranty, and that the obligation 
thereof must fail because it was not entered into at the time of the 
loan transaction. This contention has not the semblance of any real 
facts upon which to found it, unless the mere difference in the date 
of the note and mortgage and that of the contract of guaranty af- 
fords such ground. Section 2792, Civil Code, provides: 


‘Where a guaranty is entered into at the same time with the 
original obligation, or with the acceptance of the latter by the guar- 
antee, and forms with that obligation a part of the consideration to 
him, no other consideration need exist.’’ 


All of the evidence, including the terms of the contract of guar- 
anty itself, shows conclusively that there was but one transaction, 
and that the note and mortgage of George A. Bryant was not ac- 
cepted by the bank until the guaranty was furnished. 

Appellant urges further that there could be no recovery on the 
guaranty contract until the mortgage security had been exhausted. 
The guaranty contract was an unconditional one. If the general 
terms in which it was first expressed left any doubt upon that ques- 
tion, the closing paragraph placed its character beyond the reach 
of debate. In that paragraph it was stated over appellant’s signa- 
ture: 


‘‘T hereby agree that my liability hereunder as to the sum of 
$2,000 shall become immediately due and payable to the Citizens’ 
Trust and Savings Bank upon the happening of any default in any 
of the terms of said note, whether said default be made by said 
George A. Bryant, his heirs, or assigns, and that my liability as to 
$2,000 shall in no wise be contingent upon the exercise of rights of 
the Citizens’ Trust and Savings Bank as mortgagee under said mort- 
gage to said liability.”’ 

The guaranty being unconditional, and in no wise a mere 
contract of indemnity, respondent was entitled to enforce the obliga- 
tion thereof immediately upon the default of the principal debtor, 
and without notice to the guarantor, and was under no requirement 
to exhaust the mortgage security as a condition to suit. Section 
2807, Civ. Code; Pierce v. Merrill, 128 Cal. 464, 61 Pac. 64, 79 Am. 
St. Rep. 56; Adams v. Wallace, 119 Cal. 67, 51 Pac. 14; Cooke v. 
Mesmer, 164 Cal. 332, 128 Pac. 917. 

At the time of the bringing of respondent’s action, the principal 
debtor was in defauit, and the sum due from him was in excess of 
the amount of the guaranty. No other conditions were required to 
exist to entitle respondent to the judgment entered in its favor. 

The judgment is affirmed. 
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EFFECT OF FAILURE TO AFFIX REVENUE 
STAMPS TO PROMISSORY NOTE 


. State National Bank of Texarkana v. Potter, Court of Civil Appeals 
of Texas. 231 8. W. Rep. 828. 


The defendant signed promissory notes payable to the order 
of a manufacturing company and delivered them to the com- 
pany’s agent, the agent agreeing to have certain machinery 
shipped to the defendant. These notes were afterwards sold to 
the plaintiff bank for value. When the notes were delivered to 
tle agent, federal revenue stamps were not affixed to them 
as required by law. The stamps, however, were placed on the 
notes before they reached the hands of the bank by the payee 
company or some one acting in its behalf. It was held that the 
failure to attach the stamps at the time when the notes were 
delivered to the payee’s agent did not render them void and that 
the bank was entitled to recover on the notes. 


Suit by the State National Bank of Texarkana against U. A. 
Potter. From a judgment for defendant, plaintiff appeals. Judg- 
ment reversed, and rendered for plaintiff. 

Will D. Pace, of Troup, and Bulloch, Ramey & Storey, of Tyler, 
for appellant. 

Brooks & Johnson, of Tyler, for appellee. 


LEVY, J.—The suit is by the appellant on promissory notes made 
by appellee and payable to the order of the Williams Mill Manufac- 
turing Company. Appellant alleged that it acquired the notes and 
became a bona fide owner and holder of same in due course of trade, 
for a valuable consideration, before maturity of any one of them. 
The appellee pleaded that the notes were never delivered to the 
Williams Mill Manufacturing Company as binding obligations at the 
time, but were conditionally delivered; failure of consideration; and 
the invalidity of the notes for lack of revenue stamps in conformity 
with law. After hearing the evidence, the court gave a peremptory 
instruction to the jury to return a verdict in favor of defendant, and 
error is predicated on this ruling. 

The evidence conclusively shows that the appellant acquired the 
notes before maturity in due course of trade, without notice of any 
equities between the maker and the payee. It does appear that ap- 
pellee delivered the notes to the agent of the payee upon a condition | 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1110. 
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that the payee would accept them and ship the machinery by a given 
time. The payee did accept the notes, by the very act of selling 
them, and was legally bound thereby to ship the machinery. The 
payee having accepted the notes, the maker was legally entitled to 
make claim to that amount in the bankruptcy proceedings. The 
want or failure of consideration of the notes is not available as @ 
defense against appellant; there being no evidence that it had any 
notice in that respect before acquisition, the notes not being at that 
time due. The trial court seems to have decided as a matter of law, 
influencing the peremptory instruction, that— 

‘The notes were invalid and nonnegotiable at the time they were 
acquired by plaintiif,’’ because they ‘‘were not stamped with the 
revenue stamps by the aefendant, nor by his authority, as required 


by the act of Congress recuiring revenue stamps to be affixed and 
canceled by the maker.’’ 


The only evidence introduced at the trial with reference to the: 
stamping of the notes was the testimony of appellee, as follows: 

‘‘The notes were not stamped with revenue stamps at the time 
I signed and turned them over to the agent of the Williams Mil 
Manyfacturing Company, and were not canceled at that time, as- 
they had not been sent in and approved by the company, and were: 
to be sent back to the bank at Troup. They never were sent back: 
to me to stamp, and I never did put revenue stamps on them, nor 
authorize any one else to do so. The stamps that are now on the 
notes were not put there by me, or with my knowledge or consent, 
and the initials and cancellation written on them is not my hand- 
writing. The initials written on the stamps are ‘V. A. P.’”’ 


It appears that these stamps were on the notes at the time the 
appellant acquired them, but the letters ‘‘V. A. P.’’ were apparently 
written on the stamps at a date iater than that of acquisition. 
Clearly the lack of the stamps was rectified before the notes were 
put into the course of trade and before appellant acquired them, and 
the notes are not void merely because the maker himself did not 
affix the stamps. Failure on the part of any maker to affix stamps 
is a personal punishment to him. The law does not make the notes 
void because the owner has not affixed the stamps, if the stamps are 
finally on the notes by the time they are disposed of in the due 
eourse of trade. And the mere fact that the stamps on the notes 
were not marked or canceled at the time of the transfer would not 
be such a circumstance of suspicion, in and of itself alone, as to put 
the purchaser upon inquiry. 

The judgment is reversed, and, as it appears conclusively that 
the plaintiff was a bona fide purchaser for value without notice, 
judgment is here rendered in favor of plaintiff for the debt sued 
for, interest, and with costs of the trial court and of this appeal. 
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BANK ALLOWED TO ENFORCE NOTES PUR- 
CHASED FROM CASHIER 


Mays v. First State Bank of Keller, Court of Civil Appeals of Texas. 
233 S. W. REP. 326. 


The cashier of the plaintiff bank, by reason of misappropria- 
tion, had become indebted to the bank in the sum of $1,700. To 
liquidate this indebtedness he delivered to the bank a number of 
notes, aggregating $1,700, and payable to the order of the de- 
fendant. He get these notes from the defendant by telling him 
that he was about to lose a section of land, that he had pur- 
chased, for the want of $1,700, and it was understood between 
them that the cashier would deliver the notes to a certain party 
as collateral for a loan. It was held that the bank was a holder 
in due course of the notes and could recover on them against the 
deiendant as indorser. The bank was not charged with knowl- 
edge of the cashier’s violation of his agreement with the defend- 
ant. While notice to a cashier is ordinarily regarded as notice 
to the bank, this rule does not apply where the cashier is engaged 
in a transaction, furthering his own interests. 


Suit by the First State Bank of Keller against W. J. Mays and 
others. From judgment for plaintiff, defendants appeal. Affirmed. 

John L. Poulter, of Fort Worth, for appellants. 
Samuels & Brown, of Fort Worth, for appellee. 


CONNER: C. J.—In its final form this suit is one by the appellee, 
First State Bank of Keller, against W. J. Mays and Charles Mays 
upon two series of primissory notes. The first series consisted of 
six, payable in the sum of $100 to W. J. Mays, or order, and given 
by Riley and Sarah Gonzales, as purchase money for a certain tract 
of land conveyed by W. J. Mays to them. These notes were dated 
August 3, 1914, and the first one made to mature July 7, 1915, and 
the others yearly thereafter. The second series consisted of two, 
each payable to W. J. Mays, or order, in the sum of $550, and exe- 
euted by one J. W. Price as part of the purchase money of certain 
lots owned by W. J. Mays and conveyed to Price on the date of the 
notes, which was October 26, 1914. These notes matured July 1 and 
December 1, 1915, respectively. 

Gonzales and wife and J. W. Price were made parties defendants 
and the plaintiffs sought, as against them and W. J. Mays, judgment 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 811. 
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with a foreclosure of the vendor’s liens evidenced by the notes. The 
claim of Charles Mays originated after the claim of the plaintiff 
bank, and is wholly dependent upon the defense presented by the 
defendant W. J. Mays, and in our subsequent treatment of the case 
we will therefore make no further reference to Charles Mays. 

There is but little, if any, controversy in the facts. Briefly stated, 
in September and October, 1914, the cashier of the plaintiff bank, one 
John Thomson Adams, appropriated certain moneys to his own use 
and thereby became indebted to the plaintiff bank in the sum of 
$1,700. This defaleation having been discovered, the said cashier, on 
the 27th day of October, 1914, brought to and had entered upon the 
bank’s books the promissory notes hereinabove described, in .liquida- 
tion of his said indebtedness. The evidence shows that the bank 
officers and others, from time to time, passed upon and treated said 
notes as the property of the bank and as an extinguishment of the 
eashier’s indebtedness, and the jury, in answer to a special verdict, 
so found. It is also undisputed that at the time of such deposit each 
of said notes was indorsed by W. J. Mays. It is also undisputed 
that at the time of such deposit of the notes and acceptance thereof 
by the plaintiff bank no offiicer other than said cashier had notice or 
knowledge of any defense to said notes, or of a vice or imperfection 
therein. 

It further appears, however, both from the evidence, and from a 
special finding of the jury, that at the time of the delivery of the 
notes in question by J. Thomson Adams it was understood and 
agreed between them that said notes should be put up as collateral 
by the said Adams only to obtain a loan from R. G. Johnson, and 
that said notes should be used in no other way and for no other pur- 
pose; the testimony on the subject by W. J. Mays being to the effect 
that Adams, in whom he had confidence, approached him with the 
representation that he was about to lose a section of land in West 
Texas that he had purchased, for the want of $1,700, and that to 
enable Adams to save his land he (Mays) had given the notes in 
question to him (Adams) with the direction to take them to Mr. R. 
G. Jchnson and use them as collateral security for a loan. 

Upon the evidence and findings referred to the court entered 
judgment in favor of the plaintiff bank against the makers and W. 
J. Mays, as indorser, for the amount due on the said notes, also fore- 
closing the vendor’s liens as prayed for, and the defendant W. J. 
Mays has appealed. 

Appellants first assign error to the refusal of the court to in- 


struct the jury to find for the defendants, and thus state their theory 
of the case: 
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‘We took the legal position in the court below and will endeavor 
to present the case in this court upon the theory that, when W. J. 
Mays sold the land belonging to him and took the notes in contro- 
versy as a part of the purchase price for his land, the notes were 
then his property, and that he had the legal right to enter into an 
agreement with Adams that the notes should be hypothecated to 
secure a loan of money to be paid on a section of land, so that the 
land would be availabie as an asset and available as a means of 
releasing the notes, so that they could be returned to their rightful 
owner, Without losing his ownership of his said property, while in 
the hands of Adams, who undertook to violate his trust and mis- 
appropriate them, or in the hands of any one who wrongfully ac- 
quired them or took them with notice of the arrangement under 
which they were acquired from the owner. If the notes were ac- 
quired from W. J. Mays without consideration and for a specific 
purpose, which trust and agreement was violated by Adams, the 
duly elected cashier of the Keller State Bank, the bank could not 
then set up a superior title to the notes as against W. L. Mays, by 
acquiring the possession of the notes through the false and fraudu- 
lent acts and conduct of their duly elected agent and cashier, Adams, 
Without assuming the knowledge possessed by its cashier of the 
means used in acquiring the notes from Mr. Mays. Mays parted 
with his possession of ihe notes without consideration. This is un- 
disputed. The bank could not legally claim a superior title to the 
nctes unless it could occupy the position of an innocent purchaser 
in due course of trade, for value, without notice of the circumstances 


under which they were acquired from Mays. This, we insist, the 


b 


bank has not done under the record of this case.’ 


While it is a well-settled general rule of law that the principal is 
bound by the knowledge of an agent, or, otherwise stated, that notice 
to the agent constitutes notice to the pwincipal, yet there are excep- 
tions to the rule. The general rule is based upon the duty resting 
upon the agent to disclose to his principal all the material facts 
coming to his knowledge with reference to his agency, and a pre- 
sumption that he has done this is ordinarily indulged. But it seems 
apparent to us, as it evidently did to the lower court, that the 
eashier of the plaintiff bank in acquiring the notes in question from 
W. J. Mays was noi acting for the bank. It does not appear that the 
bank was engaged in the general business of purchasing securities 
of the kind, nor that the cashier had been commissioned by the bank 
to secure either the notes in questioh or any other notes, unless, per- 
haps, notes given for moneys loaned out of the bank. On the con- 
trary, it seems quite evident that in securing the notes as he did 
from W. J. Mays the cashier was acting in his own interest and to 
serve a particular purpose of his own, to wit, to therewith discharge 
his liability te the bank arising out of his misappropriation. 

The author of Ruling Case Law (volume 21, p. 843, § 24) thus 
states the rule that we think sheuld be applied here: 
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‘‘While the knowledge of an agent is ordinarily to be imputed to 
the principal, it would appear now to be well established that there 
is an exception to the construction or imputation of notice from the 
agent to the principal in case of such conduct by the agent as raises 
a clear presumption that he would not communicate the fact in 
controversy: as where the communication of such a fact would neces- 
sariiy prevent the consummation of a fraudulent scheme which the 
agent was engaged in perpetrating.’’ 


Adams’ authority as cashier was sufficient, doubtless, to pass title 
to the notes secured by him from W. J. Mays to the bank, by having 
them entered upon the bank’s books as the bank’s property and pro- 
curing the acceptance of the same, but in so doing he was further- 
ing his own interest and object, and it cannot be presumed that he 
would have notified the controlling officers of the bank of his viola- 
tion of the trust imposed in him by W. J. Mays. To have done so 
would doubtless have defeated the very purpose he had in view. 

In 31 Cye. pp. 1269 to 1270, it is said: 


‘*\ principal also has a right to receive money from an agent in 
payment of a debt due from the latter without inquiry as to the 
source froni which it came; and if it is in good faith so received and 
applied by the principal, its subsequent retention after he learns 
that it was procured through an unauthorized transaction entered 
into by the agent in his name will not amount to a ratification of 
such transaction.’’ 


See, also, Kauffman v. Robey, 60 Tex. 308, 48 Am. Rep. 264; 
Texas Loan Agency v. Taylor, 88 Tex. 47, 29 S. W. 1057; Holmes v. 
Uvalde Nat. Bank, 222 S. ®. 640, and cases therein cited. 

We think, therefore, that we must hold that the appellee bank 
is not affected by the vice, if any, occasioned by the cashier’s 
(Adams’) use of the notes otherwise than as authorized by W. J. 
Mays. 

We are of the opinion also that it must be held that the plaintiff 
bank is a holder of the notes in question in due course and for a 
valuable consideration. 

In 2 Williston on Contracts, p. 2140, it is said: 


‘*A holder in due course is a holder who has taken the instrument 
under the following conditions: (1) That it is complete and regular 
upon its face: (2) that he became the holder of it before it was 
overdue, and without notice that it had been previously dishonored, 
if such was the fact; (3) that ‘he took it in good faith and for 
value; (4) that at the time it was negotiated to him he had no 
notice of any infirmity in the instrument or defect in the title of the 
person negotiating it.’’ 
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Every element necessary to establish the appellee bank as a 
holder of the netes in question ‘‘in due course,’’ as defined in the 
quotation» has been established in the case before us by the undis- 
puted evidence, unless it can be said that the bank did not pay value 
therefor. Article 582, V. S. Tex. Civ. Statutes, provides that an 
assignee of negotiable instruments may sue in his own name, and if 
he obtains such instrument before its maturity, ‘‘by giving for it a 
valuable consideration, and without notice of any discount or de- 
fense against it, then he shall be compelled to allow only the just 
discounts against himseif.’’ 

In Williston on Contracts, p. 2125, § 25, the author, in speaking 
of what ‘‘value’’ must be given by the transferee of negotiable in- 
struments in order to constitute him ‘‘a purchaser for value or 
holder in due course,’’ says: 


‘Value is any consideration sufficient to support a simple con- 
tract: An antecedent or pre-existing debt constitutes value; and is 
deemed such whether the instrument is payable on demand or at a 
future time.’’ 


Chief Justice Hemphill, in Greneaux v. Wheeler, 6 Tex. 515-527, 
has this to say on the subject: 


‘“‘The rule that to support the holder’s title, the transfer must be 
bona fide and for valuable consideration, was usually expressed, in 
the carliest cases, with the qualification that the notes must have 
been received in the usual course of trade. What is meant by the 
usual course of trade has been much discussed and _ at- 
tempts have been made to limit the description to cases 
in which the holder has made an actual advance in money, or its 
equivalent, for the paper. In New York, it has been held that a 
note taken in payment of a precedent debt was not taken in the 
usuai course of trade: and the holder would not have a valid title 
as against the real owner; nor could he resist an equitable defense, 
good between the maker and the payee. But the great weight of 
authority is that a transfer for a precedent debt is in the usual 
course of trade; and the holder must be treated as a bona fide 
holder for value. Judge Story, in the case of Swift v. Tyson (16 
Pet. R. 1), reviews the New York cases and the whole doctrine. In 
his luminous opinion, he states that, assuming it to be true (which, 
however, may well admit of some doubt, from the generality of the 
language) that the holder of a negotiable note is unaffected by the 
equities of the antecedent parties, of which he has no notice, only 
where he receives it in the usual course of trade and business, for a 
valuable consideration before it becomes due, we are prepared to 
say that receiving it in payment of, or as security for, a pre-existing 
debt, is according to the known usual course of trade and business.’’ 


In 3 Ruling Case Law, p. 269. § 269, in discussing the subject, it 
is said: 





THE BANKING LAW JOURNAL 851 


‘*The prevailing view, however, has been that the indorsee of a 
bill of exchange or a promissory note, before its maturity, taking 
it as payment or security for a pre-existing debt, is to be deemed 
a holder for a valuabie consideration, in the ordinary course of 
trade, and to hold it free from the latent defenses on the part of 
the maker.”’ 

In Herman v. Gunter, 83 Tex. 66, 18 S. W. 428, 29 Am. St. Rep. 
632, it was said that one who acquired a negotiable note in payment 
of a pre-existing debt is a purchaser for value and in the usual 
course of trade. . See, also, Alexander v. Bank, 19 Tex. Civ. App. 620, 
47 S. W. 840, where it was held that the holder of a negotiable note 
acquired before maturity as collateral security for a pre-existing debt 
would be protected as an innocent holder, unless he had notice when 
he acquired it of the equity existing between the maker and the 
payee. 

What we have said, we think, disposes of every material ques- 
tion presented by the assignment of error. They are all accordingly 
overruled,.-and the judgment is affirmed. 


On Rehearing. 


We think this case distinguishable from that of Atlantic Cotton 
Mills v. Indian Orchard Mills, 147 Mass. 268, 17 N. E. 496, 9 Am. St. 
Rep. 698, and that the ease of Hummel v. Bank, 75 Iowa 689, 37 
N. W. 954, cited in footnote to first case, more nearly applicable to 


the case before us. 


RIGHT OF BANK TO RECOVER OVERDRAFT 


Hull v. Guaranty State Bank of Carthage, Court of Civil Appeals of 
Texas. 231 S. W. Rep. 811. 


In an action by a bank against a depositor to recover an 
everdraft the depositor claimed that prior to March 18th, he had, 
at various times. sold cotton to the president of the bank, in his 
capacity as president, and that the latter had agreed to pass the 
proceeds to the depositor’s account, but had never done so. How- 
ever, checks which he drew on the bank, were honored. He 
testified that on March 18th, the president informed him that his 
account was largely overdrawn and that the bank examiner was 
checking up the bank. The depositor thereupon turned over a 
quantity of cotton to the president to be used in liquidating the 
overdraft. The president, however, neglected to apply the pro- 
NOTE—For similar decisions see Banking Law Jcurnal Digest (Second 

Edition) § 820. 
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ceeds of the cotton to the overdraft. After March 18th, the de- 
positor drew further checks against the account aggregating 
$682.68. It was held that the bank was entitled to recover this 
amount. 


Suit by the Guaranty State Bank of Carthage against E. A. Hull. 
From a judgment for piaintiff, defendant appeals. Affirmed. 

Garrison, Pollard, Morris & Berry, of Houston, and H. N. Nelson, 
of Carthage, for appellant. 

P. P. Long, R. W. Priest, and Woolworth & Duran, all of Car- 
thage, and Edwin Lacy, of Longview, for appellee. 


HIGHTOWER, C. J.—The appellee, the Guaranty State Bank of 
Carthage, Panola County, Tex., a banking corporation organized 
under the laws of this state, filed this suit against appellant Hull, in 
the district court of Panola County, claiming that appellant, a cus- 
tomer of the bank, had overdrawn his account on the bank to the ex- 
tent of $3,042.50, and that on account of such overdraft appellant was 
indebted to appellee in said sum, and judgment was prayed against 
appellant for that amount. 

Appellant, after interposing a general demurrer and general 
denial, alleged specially that on and prior to the 18th day of March, 
1912, one R. E. Trabue was the acting president of said bank, and 
that as such president had control and authority over, and the gen- 
eral management of, its business affairs, with authority to make 
loans, accept and receive deposits, and collect indebtedness due said 
bank; that for several years prior to said 18th day of March appel- 
lant had various and sundry transactions with Trabue in his capac- 
ity as president of the bank, wherein appellant had sold and de- 
livered to Trabue, in his capacity as president of the bank, much 
cotton, which transactions covered a period of several years; that 
Trabue, as president, would simply pass the amount of the proceeds 
of such cotton to the credit of appellant, and would then instruct 
appellant to draw against said amount; that prior to said 18th day 
of March, said Trabue, as president of said bank, had neglected to 
pass the proceeds of such cotton to appellant’s credit, and that ap- 
pellant, on several occasions, called-Trabue’s attention to such failure, 
and that Trabue, in his capacity of president of the bank, woulc 
promise appellant that he would have the matter attended to; that 
he (Trabue) had simply overlooked the matter of having the pro- 
ceeds passed to appellant’s account and credit, but that nevertheless 
he had instructed the employees in the bank to pay any check or 
checks that appellant might draw against the bank; that appellant 
did not live in the town of Carthage, but lived about five miles away, 
and that he had implicit confidence in Trabue, and trusted him to 
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see that proper credits were duiy entered as he had promised and 
agreed to do; that his bank or pass book had not been checked up o¢ 
balanced for some time, and that when he carried his bank or pass 
book to the bank and asked the cashier or other officers of the bank 
to check the same up and place the proper credits there, they usually 
made excuses that Trabue was not in, but that they would see him 
end have the proper credits entered, but that Trabue, as president, 
had instructed them to henor all checks drawn on said bank, and 
that the same would be promptly paid; that on or about the 18th 
day of Mareh, 1912, appellant’s pass book showed.that he was due 
the bank the sum of $5,165, when in truth he was not due said bank 
such amount, said Trabue as president of said bank having failed to 
deposit to appellant’s credit money paid to him as president of the 
banl:. ? 

Appellant further alieged that on or about said 18th day of 
March, 1912, Trabue, as president of said bank, came to appellant’s 
residence late one evening, and told appellant that the bank ex- 
aminer was checking up the bank, and that he was complaining 
about the bank books showing overdrafts of appellant; that Trabue 
brought along with him a slip of paper showing that appellant was 
due said bank an overdraft of $5,165, which amount corresponded 
with appellant’s pass book and last check; that appellant told Tra- 
bue at the time, as president of the bank, that he did not owe the 
bank such a large amount, and that Trabue told appellant that it 
was necessary for him to collect said amount, and that if appellant 
would pay same that he (Trabue) would have his account corrected 
and all debits properly entered; that appellant then told Trabue 
that he did not have the money to pay off said amount, but that he 
had in the town of Carthage 128 bales of cotton; that he would turn 
the cotton over to Trabue, in his capacity as president of the bank, 
so that he could liquidate asid indebtedness, as shown by the books of 
the bank, and that appellant could within a few days go to town and 
have his account checked up and all proper credits allowed; that 
appellant turned over to Trabue on that day, as president of said 
banix, said 128 bales of cotton; that they agreed upon a stipulated 
price for said cotton, which amounted to $6,993.81; that from said 
amount they deducted $5,165, the amount which Trabue claimed that 
the bank books showed appellant to be overdrawn, and that Trabue, 
as president of the bank, executed to appellant his note 
for $14,125, being the balance that said Trabue claimed 
was due appellant for cotton purchased by Trabue in 
his capacity of president of the bank, from him, for which 
appellant had not been given credit at said bank; that 
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$1,535 of this amount was the balance due from said cotton, 
after deducting $5,165 to cover said claimed overdraft. Appellant 
further alleged that Trabue, in his capacity as president of the 
bank, did not deposit or place to appellant’s credit in the bank said 
sum of $5,165, but turned the same over to the bank by giving the 
bank a draft on another party, with bill of lading covering the 128 
baies of cotton attached to the draft; that such draft was paid, and 
that the bank received the proceeds of said 128 bales of cotton, but 
did not credit, and afterwards refused to credit, appellant with said 
sum of $5,165, but turned the same over to the bank by giving the 
that in turning over the cotton to Trabue, as president, the same 
was so done to liquidate and pay off any overdraft which the bank 
held against appellant, with the understanding that any errors or 
any credits not theretofore received by appellant would be cor- 
rected; that in fact the books of the bank at that time showed that 
appeliant had overdrawn kis account $2,065.59, and that afterwards 
appellant drew checks, subsequent to said 18th day of March, in the 
aggregate amount of $682.61 which, added to the total amount due 
as shown by the books of the bank, would make appellant due rhe 
bank the sum of $2,722.57; that against this amount appellant should 
have been credited with the sum of $5,165 paid to Trabue in his 


capacity as president, as before stated, which would leave a balance 
due appellant of $2,412.73; and appellant prayed for judgment over 
against said bank for the difference between $5,165 alleged to have 
been paid to Trabue as president of the bank, and for which he al- 
ieged the bank received the benefit, and the proceeds thereof, and 
the sum of $2,722.57, the amount appellant was actually due the 
bank. 


In reply, by way of supplemental petition, appellee alleged that 
the authority of Trabue for the collection of debts, if any he had, 
was confined to the acceptance of money, and that if appellant ever 
turned over to Trabue, as president of the bank, any cotton, the 
same was not a payment to the bank on appellant’s overdrafts, and 
that the same never came into its possession, with knowledge that 
the same was turned over to Trabue in payment of any debt or over- 
draft of appellant’s. And further, appellee answered, substantially, 
that in purchasing the 128 bales of cotton from appellant, Trabue 
was not acting for the bank in making such purchase, but that such 
sale and purchase of such cotton was made between Trabue and 
appellant as individuals, and that such being so, the bank was not 
liable or responsible to appellant on account of Trabue’s failure to 
place the proceeds of such cotton to appellant’s credit in the bank, 
and that if Trabue, in so purchasing the cotton, did promise appel- 
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jant to make such deposit of the proceeds, he did so as the agent of 
appellant, and not as the agent of the bank, and that the bank was 
not liable or responsible for such breach of the trust and confidence 
on Trabue’s part. 

The case was tried before the court without a jury, and resulted 
in a judgment allowing appellant a credit of $2,165.81 on the over- 
draft or claim sued on by appellee, but rendered judgment in favor 
of appellee for $682.68. This last-named sum was made up by checks 
that had been drawn by appellant on the bank subsequent to the 
18th day of March, 1912. To this judgment appellant excepted, and 
gave notice of appeal to this court, which has been duly perfected. 

The trial judge prepared and filed findings of fact and conclu- 
sions of law, as follows: 


‘*Findings of Fact. 


(1) I find that R. E. Trabue, on March 18, 1912, was president 
of the Guaranty State Bank of Carthage, Tex., and had the right to 
collect debits due the bank, but had no right to collect anything 
irom solvent persons except money, and that at the time defendent 
Hull was solvent. 

‘*(2) I find that R. E. Trabue bought cotton from E. A. Hull on 
the 18th day of March, 1912, in his individual capacity, and that he 


collected the overdraft of said E. A. Hull, at said Guaranty State 
Bank, on that date, and that the amount of said overdraft on that 
date, as shown by the books, was $2,165.81, and that the said R. FE. 
Trabue did not pay said amount to the Guaranty State Bank, as he 
promised to do. 

**(3) I find that there was an agreement between the bank and 
E. A. Hull to pay 10 per cent. on all overdrafts, and that since the 
19th day of March, 1912, the said E. A. Hull drew checks against 
said bank, which were paid, amounting to the sum of $682.68, and 
that ihe interest on the overdrafts up to the filing of this suit is $5. 


**Conelusions of Law. 


‘*T conclude, as a matter of law, that R. E. Trabue, as president 
of the Guaranty State Bank, having collected the amount of the 
overdraft, due said bank, to the 18th day of March, 1912, the same 
cannot now be collected by the said bank, although the said R. K& 
Trabue did not pay the same to said bank. 

‘*[ further conclude that the defendant, E. A. Hull, is indebted 
to said bank in the sum of $682.68, which amount is admitted by the 
pleadings of said Hull, the same being the amount of checks drawn 
against said bank, and by it paid, since the 19th day of March, 1912, 
and that the plaintiff bank is entitled to judgment for said amount 
of $682.68, plus the sum of $5 interest on said overdraft, after the 
19th day of March, 1912, and up to the filing of this suit, together 
with 10 per cent. per annum on said amount of overdraft since the 
date of the filing of this suit, February 3, 1913, and judgment will 
accordingly be entered.”’ 
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It will be noted from the above that the trial judge, in his second 
finding of fact, found that Trabue, in purchasing the 128 bales of 
‘cotton from appellant on the 18th day of March, 1912, did not act 
for the bank in making such purchase, but that he bought said 
cotton from appellant for himself, individually. In other words, the 
court found as a fact that the cotton transaction between appellant 
and Trabue, in which the 128 bales of cotton was turned over by 
appellant to Trabue, was between those parties as individual, each 
representing himself, and it is evident from the court’s conclusions 
of law and judgment that the bank could not be held responsible 
to appellant because of Trabue’s breach of promise to put the pro- 
ceeds of such cotton to the extent of $5,165 to appellant’s credit in 


the bank. We think this view of the trial court as to the law was 
correct. 


Appellant’s brief contains three assignments of error, but the 
third assignment embraces everything that is in the first and second, 
and our disposition of the third assignment will dispose of them all. 
That assignment is as follows: 


‘‘The undisputed facts, as well as the great weight and prepond- 
erance of the evidence, show that on or about March 18, 1912, R. E. 
Trabue, as president of the Guaranty State Bank of Carthage, Tex., 
represented to E. A. Hull that he was overdrawn at the bank in the 
sum of $5,165.87, and that the bank examiner was demanding of the 
bank that said overdraft be paid; and the pass book of E. A. Hull 
showing that the amount stated by R. E. Trabue as due was in good 
faith paid to the said R. E. Trabue as president of said bank, said 
$5,105.87 would be by the said R. E. Trabue as presidert passed to 
the credit of E. A. Hull to liquidate said indebtedness, and the said 
R. E. Trabue, as president of said bank, failed to place said $5,165.87 
to the credit of E. A. Hull, but placed said amount to his own 
credit, so as to cover an overdraft that he owed the hank, the bank 
would be liable to E. A. Hull for said amount, and the bank, having 
received the proceeds of said sum of $5,165.87, would be estopped 
from claiming that R. E. Trabue had no right as president to collect 
said money, and that he having failed to place said amount to the 
eredit of E. A. Hull, the bank would not be liable: and the court 
erred in so holding, under the facts above stated, which are shown 
by the great weight and preponderance of the evidence, as well as 
the findings of fact by the court, that E. A. Hull was only entitled 
to a credit for the actual amount that was due the bank, and not 
for the amount represented to be due the bank by R. E. Trabue, and 
as shown by E. A. Hull’s pass book that he actually paid the bank.’’ 





This assignment is submitted as a proposition. There is a second 
proposition under the assignment, which is as follows: 
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**R. E. Trabue as president of the Guaranty State Bank of Carth- 
age, having received from the defendant, E. A. Hull, 128 bales of 
cotton, the proceeds of which were to be used in the liquidation of 
the statement of an alleged overdraft of $5,165.87 claimed to be due 
said bank by E. A. Hull, and the proceeds of said cotton having been 
turned over to said bank, the bank would be estopped from denying 
liability for the value of said cotton, or the proceeds of the cotton, 
used by said bank, upon the ground that the amount received for 
the cotton was applied to the payment of the president R. E. Tra- 
bue’s indebtedness, or that R. E. Trabue had no authority to take 
eotton for E. A. Hull’s indebtedness, and in so doing he was not 
acting within his authority or the apparent scope of his authority.’’ 

It will be noted, from the quoted assignment and propositions 
thereunder, that appellant assumes that the uncontradicted testimony 
showed that in making the purchase of 128 bales of cotton from 
appellant, Trabue acted in his capacity as president of the bank, and 
that such a transaction was one made in the interest of the bank by 
Trabue as iis president. If the state of the evidence, as we find it in 
the record, were such as to authorize us to hold that it was shown 
without dispute that in making the purchase of this cotton from 
appellant Trabue acted in his capacity as president of the bank, and 
that such transaction was one between appellant and the bank, act- 
ing through its said president, we would be inclined to hold that the 
bank would be responsible and liable to appellant for Trabue’s 
failure to deposit the amount oi the proceeds of the cotton to appel- 
lant’s credit in the bank, as Trabue agreed to do. It is not true, 
however, as claimed by appellant, that the uncontradicted testimony 
shows that in making the purchase of this cotton Trabue acted for 
the bank or in his capcity as president of the bank. It is true that 
Mr. Hull, the appellant, testified that Trabue, throughout the trans- 
action, aeted in his capacity as president of the bank, and that ap- 
pellant turned him over the cotton in his capacity as president of 
the bank, and would not have turned it over to him as he did as an 
individual. Trabue testified positively, however, that in making the 
purchase of this cotton from appellant he represented himself only, 
and that it was an individual transaction on his part; that he pur- 
chased the cotton on his own account, but admitted that he did tell 
appellant that out of the proceeds of the cotton, when he sold it, he 
wouid deposit enough money in the bank to discharge the amount of 
appellant’s overdrafts in the bank, whatever that amount was found 
to be. and he admitted, in the same connection, that he failed to 
make such deposit for appellant’s benefit, and that in so failing he 
breached his promise and contract with appellant, and abused his 
confidence. We would not be authorized, in view of this contradic- 
tion in the evidence between appellant and Trabue, to hold that the 
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trial court’s finding, to the effect that the cotton transaction was 
between Trabue and appellant as individuals, has not sufficient sup- 
port in the evidence to warrant such finding. On the contrary, it is 
made clear that this was an issue of fact for the court to determine 
upon diametrically opposed evidence, and the trial court, sitting 
without a jury, was compelled to determine that issue of fact and 
to pass upon the veracity of the witnesses, and having determined 
the matter in favor of the appellee, it is our duty to uphold it, which 
we do. 

Whether or not the court’s conclusion of law, as a whole, is con- 
sistent, it is not for us to determine, because there is no cross-assign- 
ment on the part of appellee. Our conclusion on the legal proposi- 
tion involved is that although Trabue failed to keep his promise 
with appellant by depositing in the bank the amount of money, 
being the proceeds of the cotton for appellant’s benefit or credit, as 
he agreed to do, and was therefore clearly guilty of a breach of 
trust, still the bank cannot be held responsible to appellant for such 
breach of trust, although, as claimed in the assignment, the proceeds 
of the cotton was deposited in the bank to Trabue’s own eredit. It 
was shown by evidence sufficient for the purpose that none of the 
officers of the bank, other than Trabue, knew anything about the 
nature of the cotton transaction between appellant and Trabue, and 
knew nothing, until long after the transaction, of any claimed prom- 
ise on Trabue’s part to deposit the proceeds of the cotton to appel- 
lant’s eredit in the bank. The cotton transaction between appellant 
and Trabue being a transaction in which Trabue acted as an individ- 
ual and not as an official of the bank, the bank is not legally re- 
sponsibie for misconduct on Trabue’s part, although it resulted in 
loss to appellant. It was so held, substantially, by the Texarkana 
Court of Civil Appeals on a former appeal of this case. See 165 
Ss. W. 104. 

In dealing with the question as to the liability of a bank for mis- 
conduct on the part of one of its officers, in a transaction resulting 
in loss to another, Ruling Case Law, vol. 3, § 86, p. 457, has this to 
say : 


‘In order that the bank may be held liable, it is, of course, 
necessary that the transaction be with the bank and not with the 
ofticer as an individual.”’ 


See, also, First National Bank of Allentown v. Williams, 100 Pa. 
123, 45 Am. Rep. 365. 

No useful purpose would be served by any further discussion, 
sines it is clear that the trial court’s second finding of fact has suffi- 
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cient support in the evidence, and since the law must follow and be 
conclusive upon that finding of fact, the trial court’s judgment is 
aflirmed. 


SAVINGS DEPOSIT BY ONE PERSON IN NAME 
OF ANOTHER 


Fernald v. Fernald, Supreme Court of New Hampshire. 113 Atl. 
Rep. 223. 


A man deposited money in a savings bank in the name of his 
grandson. The depositor kept the pass book in his possession 
until the time of his death and at no time made any declaration 
of trust. It was held that, upon the death of the depositor, the 
deposit belonged to his estate and not to the grandson. 


Bill in equity to recover a deposit in defendant bank by George 
B. Fernald against George L. Fernald and the Portsmouth Savings 
Bank. Decree for defendant George L. Fernald, and plaintiff ex- 
cepts. Exceptions overruled. 

Samuel W. Emery, of Portsmouth, for plaintiff. 

Harry W. Peyser and John L. Mitchell, both of Portsmouth, and 
Aaron B. Cole, of Kittery, Me., for defendants. 


PLUMMER, J.—The deposit in controversy, $2,399.74, was made 
in the defendant bank February 21, 1902, in the name of the plain- 
tiff, by Samuel A. Fernald, father of the defendant George L. Fer- 
nald and grandfather of the plaintiff. Samuel withdrew from this 
deposit $300 March 2, 1903. Otherwise the fund was intact at the 
time of his death in April, 1911. He retained the possession and 
eontrol of the book until his death. By the terms of his will ex- 
ecuted September 6, 1899, Samuel, after devising a legacy of $200 
to a daughter, bequeathed the residue of his estate to George L. 
Fernald on condition that he should support him and his wife during 
life. 

Although there was some evidence tending to establish a declara- 
tion of trust as to this fund by Samuel in favor of the plaintiff, the 
court upon all the evidence found no such declaration was made, and 
entered a decree for George L. Fernald. The finding of the court is 
conclusive, as there was evidence in its support. 

The plaintiff claims: 





NOTE—For similar. “decisions see Banking Law Journal Digest (Seconda 
Edition) § 329. 
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‘*That the deposit in the name of the plaintiff without condition 
or qualification, in the light of the by-laws of the bank, which were 
incorporated in the deposit book, constituted a valid and irrevocable 
declaration of trust in favor of the plaintiff, and entitled him to a 
decree.’’ 


The by-laws were as follows: 


‘Deposits will be received subject to such conditions as may be 
stipulated by the treasurer. Each depositor is required to sign a 
certificate of deposit, of which the following is a copy: ‘We, the 
undersigned, have (on the day designated by the date) deposited in 
the Fortsmouth Savings Bank, the amount set against our signatures. 
for the person in whose name a book of deposit has been issued, 
which deposit has been entered on said book; and the whole or any 
part of this deposit may be withdrawn by the person who may pre- 
sent the said book, and give a receipt therefor to the bank.’ ”’ 


The by-laws do not aid the plaintiff. The provision therein that 
the deposit may be withdrawn by the person who may present the 
book furnishes evidence that Samuel, who retained the book in his 
possession until his death, had control of the fund. 

In view of the finding of the court, the claim of the plaintiff 
that he is the owner of the fund rests solely upon the fact that 
Samuel made the deposit in his name. This, under the decisions in 
this state, is not sufficient to give the plaintiff title to the deposit. 
Bartlett v. Remington, 59 N. H. 364; Marey v. Amazeen, 61 N. H. 
131, 134, 60 Am. Rep. 320; Fellows v. Fellows, 69 N. H. 339, 345, 
46 Atl. 474; Blazo v. Cochrane, 71 N. H. 585, 588, 53 Atl. 1026; 
Bean v. Bean, 71 N. H. 538, 543, 53 Atl. 907; Harriman v. Bunker, 
72 N. H. 127, 106 Atl. 499. These cases are authority for holding 
that a bank deposit evidence by a deposit book in the possession and 
control of the depositor during his life, does not pass after his death 
to one in whose name it was deposited, as a gift or trust, unless it is 
found that such was the intention of the depositor. 

The plaintiff relies upon Blasdel v. Locke, 52 N. H. 238, to sustain 
his title to the deposit. An examination of that case will disclose 
that the facts were so different from what they are in this case that 
it has ne value as an authority to support his contention. There the 
intention of the depositor to give the deposit to the claimant was 
clearly established. The depositor not only made the deposit in the 
name of the claimant, but told her and two other persons that it was 
made and intended for the claimant. 

Upon the evidence in this case it could be found that the de- 
positor did intend to give the deposit to the plaintiff; but, in the 
absence of such a finding, the plaintiff does not establish any title 
to the fund. 
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The plaintiff excepted to the admission of certain evidence; but 
as no reference to those exceptions is made in his brief, they are 
understood to be waived. 

Exceptions overruled. 

All ceneurred. 


RIGHTS OF CHATTEL MORTGAGEE SUPERIOR 
TO MECHANIC’S LIEN FOR REPAIRS 
Dallas County State Bank v. Crismon, Court of Civil Appeals of 
Texas. 231 S. W. Rep. 857. 


The owner of an automobile gave a chattel mortgage on it 
to the piaintiff bank, which mortgage was duly recorded. The 
mortgage obligated the mortgagor to keep the automobile in 
repair. It also provided that he should not incumber the automo- 
bile or permit any incumbrance or lien against it. It was held 
that the rights of the mortgagee were superior to the lien of a 
mechanic for repairs, made subsequent to the mortgage. 


Suit by the Dallas County State Bank against B. E. Crismen 
and others. Judgment granting plaintiff insufficient relief, and it 
brings error. Reversed and rendered. 

Holland & Bartlett, of Dallas, for plaintiff in error. 

J. R. Golden, of Dallas, for defendants in error. 


TALBOT, J.—This suit was brought by Dallas County State 
Bank against B. E. Crismon, Used Ford Corporation, and E. U. 
Conrad to recover balance due on a note secured by chattel mort- 
gage executed by said Crismon payable to Used Ford Corporation 
and transferred for value and before maturity by said corporation 
to said bank, and to foreclose a chattel mortgage on an automobile 
truck. Conrad was made a party defendant by the bank, he having 
possession of the truck claiming a mechanic’s lien thereon. Defend- 
ant Crismon filed no answer. There was no issue as to the amount 
due the bank or as to the validity of the chattel mortgage held by 
it. The chattel mortgage was on record, and the defendant in 
error was therefore affected with notice. 

The defendant in error, E. U. Conrad, answered, alleging that 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Fdition) § 570. 
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during March and April, 1920, he was engaged in the automobile 
garage business, furnishing material and labor to repair cars for 
hire, and that while so engaged, the defendant B. E. Crismon 
brought to him the automobile upon which plaintiff is seeking to 
foreclose a lien, and requested him to make such repairs on said 
automobile as were necessary to put said car in good condition so 
that the same could be operated and used for the purposes for 
which it was intended that it shduld be used. That defendant in 
error repaired said car, furnishing such material and such labor and 
performing such services as were necessary in connection therewith, 
and that the reasonable value of the iabor, services, and material so 
furnished, and which were necessary to the continued operation of 
the car, was in the sum of $217.16, which said amount the said B. E. 
Crismon, as owner of said car, agreed to pay to defendant in error 
for such labor, material, and services rendered by him. Defendant 
in error further pleaded that the mortgage contract obligated the 
defendant B. E. Crismon to keep the automobile truck in good 
repair; that the repairs made by the defendant in error were neces- 
sary for the preservation and betterment of the automobile and the 
continued operation thereof; that the value of said ear in its broken 
down condition at the time it was delivered to defendant in error 
to be repaired by him was approximately $275 or $300; and that the 
value of the same after it had been repaired by defendant in error 
was approximately $650 to $700, and the court found that the repairs 
made by the said Conrad increased the value of said automobile 
truck to the extent of the repairs made by him. 

The chattel mortgage, among other things, provided that mort- 
gagor ‘‘wilh not incumber or permit any incumbrance or lien of 
any character whatsoever against the same.’’ 

The case was tried before the court without a jury. The court 
rendered judgment for the bank for $495.60 with foreclosure of its 
ehatiel mortgage lien, and for the defendant Conrad for $142.85 with 
foreclosure of his mechanic’s lien, and decreed that same was a 
superior lien, to the prior recorded chattel mortgage lien held by 
the bank. From this judgment the bank sued out a writ of error. 

There was no controverted issue as to the amount due the bank 
or as to the validity of the chattel mortgage lien held by it. The 
only disputed question in the case was and is with reference to the 
priority of liens shown. In other words, the question involved in 
the controversy in the county court was and is in this court, whether 
or not the existing chattel mortgage lien of the bank is superior to 
the after-acquired and established mechanic’s lien of the defendant 
in rror, E. U. Conrad. The counsel for the defendant in error has 
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filed in this court a very interesting, persuasive, and able brief in 
support of his contention that the established mechanic’s lien is 
the superior lien, but it appears, we think, that the Supreme Court 
and the Courts of Civil Appeals of this state, which have passed 
upon the question with possibly one exception, have held to the 
contrary. American Type Foundry v. Nichols (Sup.) 214 8. W. 301; 
Ferrel-Michael Abstract & Title Co. v. MeCormace et al. (Com. App.) 
215 S. W. 559; Jesse French Piano & Organ Co. v. Elliott, 166 S. W. 
29; Holt v. Schwarz, 225 S. W. 856. The matter seems to have been 
very carefully considered and exhaustively discussed in the cases 
cited, and anything we might say in disposing of this appeal in 
addition to what is said would be superfluous and useless. In the 
first case cited the Supreme Court held that a lien of a printer on a 
printing press and gasojine engine is subordinate to the lien of a 
chattel mortgage filed for record before the printer began his em- 
ployment, notwithstanding such statute provides for ‘‘a first lien.’’ 
In that case the court said that the effect of its decision was to 
subject to the employee’s lien the property created by or neces- 
sarily connected with the performance of his labor, as that property 
stood at the time of his employment, but that the court declined, in 
the absence of clear language regarding it, as have most of the 
courts of last resort in the United States, to extend the employee’s 


lien so as to attach to and diminish or destroy the interest or right 
of an innocent lienholder which had vested prior to the employment, 
and of which the employee was chargeable with notice. In support 
of the conclusion reached the Supreme Court quoted from the 
opinion of the Supreme Court of Michigan in the case of Denison v. 
Shuler, 47 Mich. 598, 11 N. W. 402, 41 Am. Rep. 734, the following: 


‘‘The mortgage was on file and defendants were therefore af- 
fected with notice. On general principles it would seem that the lien 
so earefully reserved by the vendor, the person furnishing the entire 
original machine, ought to have priority over the subsequent re- 
pairers. The engine itself included ail the labor and all the material 
necessary for its production, and when the plaintiff sold it he vir- 
tually furnished to his vendees that labor and those materials, and 
preserved an express lien. The repairers did less. Their expenditure 
was comparatively small, and they acted in making it under cireum- 
stances which charged them with notice of the plaintiff’s prior lien. 
Why should their claim be preferred?’’ 


Following this quotation our Supreme Court said that the final 
eonclusion of the Michigan Supreme Court was the same as that 
announced by it, and was embodied in the following sentence: 


‘‘Had it been intended that the kind of lien in question should 
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operate retrospectively and override prior securities executed to se- 
cure purchase money, it is not to be supposed that the Legislature 
wouid have left the purpose in any doubt.’’ 


In Holt v. Schwarz, supra, the facts were practically the same 
as in the instant case, and the Court of Civil Appeals for the Fourth 
District said: 


‘When the car was delivered to appellants for repair, the chattel 
morigage had been duly executed, filed, and registered, was subsist- 
ing and unpaid, and appellants had full notice thereof when they 
performed the work. ‘There is no provision of the statutory law of 
this state that postpones or subordinates the prior valid chattel 
mortgage liens to liens of repair shops or mechanics made upon auto- 
mobiles when such prior chattel liens are in force. If no such lien 
can be postponed by such repairs, it is unimportant whether the me- 
chanic or repair shop retains possession or not, or whether they in- 
erease the value by way of betterments. The mortgagee’s rights 
must be considered. He might not be willing for extensive repairs 
to be made, so that his securities may be impaired. One dealing with 
mortgaged property does so at his peril.’’ 


These decisions settle the question against the defendant in error, 
and requires that the judgment of the county court be reversed, and 
that judgment be here rendered for the plaintiff in error. 

The fact that the mortgage contract obligated the mortgagor, 
Crismon, to keep the automobile in good repair does not materially 
alter the case. It was also provided in the chattel mortgage that 
the mortgagor ‘‘will not incumber or permit any incumbrance or 
lien of any character whatsoever against the same.’’ In view of this 
latter provision it may well be said that it was in the contemplation 
of the parties that the mortgagor should keep the automobile in 
repair at his own expense without incumbering it for the cost of 
such repairs, and hence the interdiction of such incumbrance. 

All the material facts were developed in the trial below, and no 
good would be accomplished by remanding the case for another 
trial. 

The judgment of the trial court will therefore be reversed, and 
judgment here rendered, establishing the Dallas County State Bank’s 
mortgage lien as a superior lien to the after-acquired mechanic’s lien 
of the defendant E. U. Conrad, and adjudging costs against him. 
The judgment of the county court below will not otherwise be dis- 


turbed. 





This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference 
te the transaction out of which the question arises. 


PAYMENT OF CHECK DRAWN BY AGENT OR TRUSTEE 


New York. 
Editor, Banking Law Journal: 

Dear Sir—Kindly advise me if the position taken by John Edson 
Brady in his book, ‘‘The Law of Bank Checks,’’ page 238, para- 
graph 167, is in any way altered by recent legislation. 

Vice-President. 


Answer—Tie rule expressed in § 167 of the ‘‘Law of Bank 
Checks’’ is to the general effect that where a bank honors checks 
drawn by an agent or trustee, with knowledge of the fact that the 
agent or trustee is wrongfully using the proceeds for his own pur- 
poses, the bank will be liable to the real owner of the funds. 

So far as I know, this rule has not been changed by any recent 
legislation. In 1916, The New York Code of Civil Procedure was 
amended by the addition of a provision making it compulsory for 
executors, administrators, guardians and testamentary trustees to 
keep their trust funds separate from their own. 

This provision is now § 231 of the Surrogate’s Court Act and 
reads as follows: 

‘Every executor, administrator, guardian or testamentary trus- 


tee shall keep the funds and property received from the estate of any 
865 
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deceased person separate and distinct from his own personal fund 
and property. He shall not invest the same or deposit the same 
with any person, association or corporation doing business under 
the banking law or other person or institution, in his own name, 
but all transactions had and done by him shall be in his name as 
such executor, administrator, guardian or testamentary trustee. 

**Any person violating any of the provisions of this section shall 
be guilty of a misdemeanor.’’ 

The American Bankers’ Association has been advocating the en- 
actment of legislation which will restrict the liability of banks in 
eases of this kind. The object of the Association, as set forth in a 
resolution adopted May 19, 1919, was to ‘‘make it reasonably safe 
for banks to receive on deposit or to pay checks drawn by officials 
of corporations or other fiduciaries to their personal order.’’ 


CERTIFICATION OF CHECK PRESENTED BY STRANGER 
New Jersey. 
Editor, Banking Law Journal: 
Dear Sir—In order to settle a question, may we ask the following 
question? 
‘Should a check be certified when presented by some one who 


is a stranger to us?’’ 


We have had the question asked whether we were within our 
rights in certifying checks for people we do not know. 
Assistant Cashier. 


Answer—The question as to whether a bank should certify a 
eheck drawn by one of its depositors and presented for certification 
by a stranger is one that pertains more to banking practice than it 
does to law. 

In the first place, a bank is under no obligation to certify a 
check, in the absence of a specific agreement to that effect, no mat- 
ter who presents it. The right of the holder of a cheek is merely 
to present it for payment, not for certification. Ordinarily, when a 
bank certifies a check it is merely obliging the holder and not doing 
something which it is legally required to do. 

Of course, there is a certain risk which attends the certification 
of a check for a stranger. That risk arises when the stranger is 
engaged in a fraudulent transaction. The depositor’s signature on 
the check may be a forgery. If a bank certifies such a check it will 
be responsible thereon to a bona fide holder of the check. This is 
because a certification is construed as guaranteeing the genuineness 
of the drawer’s signature. And a bank will not be allowed to 
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charge the amount of such a check to the drawer’s account. This 
is because a bank is bound to know its depositor’s signature. 

The check may have been obtained from the drawer by fraud. 
In such ease, a bank would be liable on the check to a bona fide 
holder. Under these circumstances, a bank would probably have 
the right to charge the check against the drawer’s account, but the 
transaction might involve the bank in a dispute with its depositor. 

The check may have been raised before being presented by the 
stranger for cextification. If a bank certifies and pays a raised check, 
it will be allowed to recover the amount by which the check was 
raised from the person to whom it was paid, even though the latter 
acted in good faith. 

The check may have been raised after the bank has certified it. 
In that event, it will not be liable on the check even to a bona fide 
holder. At least, it will be liable only for the amount for which the 
check was originally drawn There are in the decisions, actual in- 
stances of all the situations above referred to. 

The most that can be said is that the certification of a check for 
a stranger may result in litigation and consequent loss to the bank, 
if it turns out that the stranger is acting dishonestly. Where a 
check is presented by a stranger for certification, it would seem to 


be a proper precaution on the part of the banker to insist that the 
stranger submit satisfactory evidence as to his identity, before com- 
plying with his request. 


CHECK DEPOSITED TO PAYEE’S CREDIT BY DRAWER 


California. 
Editor, Banking Law Journal: 

Dear Sir—A check drawn on another bank was presented to us 
by the drawer to be deposited to the eredit of the payee. On the 
back of the check was written ‘‘payment in full.’’ As the indorse- 
ment of the payee was missing we indorsed the item: ‘‘Deposited to 
the credit of (payee) Indorsement Guaranteed. The First National 
Bank of Willows.’” The question we would like to ask is whether 
or not we placed ourselves liable in any way in accepting the check 
for the payee in case the payee disputed the fact that the check was 
not payment in full and that he had not accepted the check. 

Assistant Cashier. 


Answer—It is not uncommon for the payee of a check, when de- 
positing it te his credit in his bank, to fail to indorse it through an 
oversight. In such cases, banks sometimes indorse the check ‘‘De- 
posited to the credit of (payee), absence of indorsement guaranteed,”’ 
and send the check on to the drawee. The drawee bank is not 
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required to pay such a check but, as we understand, they generally 
do. The situation presented here, however, is quite different and it 
would seem that a bank should not receive a check under such eir- 
cumstances, especially in view of the words ‘‘Payment in full’’ writ- 
ten across the face of the check. The bank has no means of know- 
ing the state of affairs between the drawer and payee of the check, 
and the better policy would seem to be for the bank to refuse the 
check. A situation might arise which would involve the bank in 
litigation. ° 

While a bank might become involved in litigation, through a 
transaction of this kind, it is difficult to see how liability could be 
fastened upon it. If the amount owing from the drawer to the 
payee is a fixed and liquidated amount and the check is drawn for 
a smaller amount, the words ‘‘Payment in full’’ would have no effect 
upon the drawer’s liability for the balance. If the amount due from 
the drawer to the payee is unliquidated and disputed and the payee 
claims that a larger amount than the sum named in the check is due, 
then his receipt of the check with the words ‘‘Payment in full’’ 
thereon would constitute a settlement and release the drawer from 
further obligation. In such case, the payee, upon learning of the 
transaction, could repudiaie it, return the amount to the drawer, and 
then be in a. position to take steps to enforce his claim for the 
amount which he considers due him. In either of these cases, no 
loss would have been placed upon the payee and it would follow 
that he would have no claim against the bank. If the payee, upon 
learning of the transaction, retains the amount of the check, he 
wouid then be in a position of having ratified the transaction and 
would likewise*have no claim against the bank. Nevertheless, as 
already stated, a transaction of this kind might easily lead to liti- 
gation between the bank and its depositor and, on this score, the 
wiser course would be to refuse the check and refer the drawer to 
the payee himself. 


FAILURE OF CORRESPONDENT BANK HOLDING PROCEEDS 
OF COLLECTION 


Nebraska. 
Editor, Banking Law Journal: 

Dear Sir—Existing conditions have made the collection of outside. 
items rather difficult, and numerous failures have brought up ques- 
tions of responsibility on the part of collecting banks. 

We accept an item from a local jobber on bank styled A in a 
nearby town, and as is our custom direct the item to an Omaha 
correspondent, which in turn clears the same through the branch of 
the Federal Reserve Bank there. The Federal Reserve bank in turn 
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directs the item to another bank, style B, in the town on which the 
item is drawn. Bank B collects from bank A on the item, but be- 
fore the proceeds reach us bank B closes. Its draft on Omaha is 
naturally held up. Our Omaha correspondent charges our account 
with the amount and we likewise enter a charge to the jobber. 
When the maker of the item is advised of the charge by the jobber 
he advises that his account should have credit, for he has received 
from bank A the canceled check which has been charged to his 
account and he holds that as a receipt as it carries the jobber’s en- 
dorsement. According to our understanding there has been no lack 
of diligence, the routing has in no way been circuitous and the item 
has been handled in the customary manner. Our pass books very 
clearly state that items credited on outside points are credited sub- 
ject to actual final payment only and we assume no responsibility 
beyond such diligence in selecting correspondents as we ordinarily 
use with our own paper, and we reserve the right to charge back 
items at any time prior to actual payment. Cashier. 


Answer—The question presented is one as to the liability of a 
bank, in which a check is deposited for collection, where a corre- 
spondent bank, through which the check is forwarded to its destina- 
tion, fails, while the proceeds of the check are in its hands. Under 
the circumstances recited it would seem that the bank is not liable. 

Nebraska is one of the states which holds that a bank which re- 
ceives an out-of-town check for collection is not liable for the de- 
faults of the correspondent banks, used in making the collection, 
provided it has used due care in the selection of such correspondents. 
This makes it unnecessary to determine whether or not the notice in 
the pass books to the effect that out-of-town items are received sub- 
ject to final payment, is binding on the depositor. 

In a case, where it was expressly understood between the de- 
positor and the bank that the bank should have the right to charge 
back the check in the event of its noncollection, and no charge was 
made by the bank for its services in collecting the check, it was 
held that the bank was not liable to its depositor where a corre- 
spondent te which the check had been sent failed while the proceeds 
were in its hands. Fansett v. Garden City State Bank, S. D., 123 
N. W. Rep. 686. . 

As between the drawer and payee of the check, it would seem 
that there has been a payment of the drawer’s obligation and that 
his debt is extinguished. The check which the drawer delivered, to 
the payee was actually paid. The B bank is one of the payee’s 
agents for the collection and the fact that this agent failed while the 
proceeds of the collection were in its hands, does not alter the sit- 
uation as between the payee and his debtor. 
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CHECK PAYABLE TO GUARDIAN DEPOSITED IN GUARDIAN’S 
INDIVIDUAL ACCOUNT 


. . ‘ +4 
Editor, Banking Law Journal: South Carolina. 

Dear Sir—The writer has just read with a great deal of interest 
the decision in the case of Whiting v. Hudson Trust Company, N. Y. 
Supreme Court, 189 N. Y. Supp. 745, reported in page 746 of the 
Banking Law Journal for October, 1921. 

We have a case involving the liability of a bank for permitting 
a person to deposit in her individual and separate account the pro- 
ceeds of a check drawn to her order as guardian. The bank made 
no inquiry at the time the check was presented for deposit. Under 
the authority of the case cited, what is your opinion as to the lia- 
bility of tne bank? We shall thank you to give us any additional 
citations of authority. Subscriber. 

Answer—The authorities seem to be divided on the question 
whether a bank is liable, where it permits a guardian to deposit to 
his individual credit a cheek, payable to his order as guardian, and 
the guardian afterwards withdraws the proceeds and appropriates 
them to his own use. Two decisions in which a bank was held not 
liable, in cireumstances of this kind, are Hood v. Kensington Na- 


tional Bank, 230 Pa. 508, 72 Atl. Rep. 714, and United States F. & 
G. Co. v. First National Bank, Cal. 123 Pace. Rep. 352. Two decisions 


in which a bank was held liable in a case of this kind are United 
States F. & G. Co. v. Peoples Bank, Tenn., 157 S. W. Rep. 414 and 
Blanion v. First National Bank, Ark., 206 S. W. Rep. 745. 

A guardian, of course, in a transaction of this character occupies 
the same position as an executor, administrator, trustee, or other 
fiduciary. The weight of authority seems to be that, when a bank 
allows a trustee to deposit in his individual account, funds, which 
the bank knows to be trust funds, the bank is not responsible for a 
subsequent misappropriation by the trustee unless it has knowledge 
of the misappropriation or is, in some way, put upon notice. 

In the case of Whiting v. Hudson Trust Company, published in 
the October issue of the BANKING LAW JOURNAL at page 746, 
the court held in effect that the bank was put upon notice as to the 
executor’s misappropriations. The court said: ‘‘It knew or should 
have known that Eckerson (executor) was using this special ac- 
count for his own personal matters, as shown by the garage check 
and cthers.”’ 

In the Tennessee decision, United States F. & G. Co. v. Peoples 
Bank referred to above, wherein the bank was held liable, the court 
said: ‘‘The entry of the check to the personal credit of the guardian 
by the bank was a conversion of the fund by both. Upon the mak- 
ing of such entry the bank became a trustee of the fund, and became 
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habie therefor, and could be saved from being compelled to account 
to the wards therefor only upon the guardian’s subsequent true ad- 
ministration thereof and accounting therefor. 

“‘The fact that Turner (guardian) promised the bank that he 
would faithfully administer the fund and would keep a true account 
thereof on his own private books, cannot be held to excuse the orig- 
inal conversion that made the misuse of the funds by the guardian 
easy and expeditious through checks drawn and signed with his 
personal name. Under the facts stated the bank took the risk of the 
guardian's making a proper disposition of the fund and keeping a 
true account. thereof. This could not lawfully be imposed on the 
shoulders of his wards. The reliance of the bank upon the guard- 
ian’s promises, under such circumstances, was simply folly. 

‘*We do not wish to be understood as holding that a bank is in 
general liable for the acts of trustees who deposit money with them. 
If the money is deposited to the trustee’s credit as such, and his 
checks are drawn on this fund in his character of trustee, or guard- 
ian, as the case may be, the bank need look no further. It is not 
responsible for his administration of the fund, unless it knows, or 
in some special transaction has good reason to believe, that he is 
misappropriating the fund. It would be out of all reason to impose 


such responsibility on banks. The special case we have before us, 
and to which we confine this opinion, is one wherein the bank know- 
ingly united with the guardian or trustee in a misappropriation of 
the fund, by crediting it to the individual account of such trustee 


or guardian.’’ 

This decision, then, holds that a bank need not have actual notice 
of the trustee’s misappropriation and that it is put upon notice by 
the mere fact of knowingly allowing the trustee to deposit trust 
funds to his individual eredit. 

As already stated, the weight of authority seems to be to the 
effect that the bank must, in some way, be placed upon notice. A 
recent decision of the New York Court of Appeals to that effect is 
Bischoff v. Yorkville Bank, 182 N. E. Rep. 759. In this case it ap- 
peared that an executor deposited estate funds in his individual 
account and used the same for his own purposes, the bank having 
knowledge of such fact. It was held that the bank was liable to the 
estate for the amount misappropriated by the executor, after the 
bank had received notice that he was using the funds for the pay- 
ment of his personal debts. The bank was here held to have been 
put upon notice because it permitted the executor to pay an in- 
dividual indebtedness to the bank with a check drawn against the 
account, in which he had deposited the estate funds. 
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INCOME AND EXCESS PROFITS TAX RETURNS 


The Treasury Department has rendered a decision (No. 3220) 
under which all tax payers who, in the preparation of their income 
and excess profits tax returns for 1917 and subsequent years, have 
used appreciated or inflated values in determining the amount of 
their invested capital are required to file with the Collector of In- 
ternal Revenue within 90 days from August 26, the date on which 
the decision was made. The decision reads as follows: 

‘An examination of income and excess profits tax returns for 
1917 and subsequent years has disclosed that many taxpayers have 
used appreciated and inflated values in determining invested capital 
shown in such returns contrary to Section 207 of the Revenue Act 
of 1917 and Section 326 of the Revenue Act of 1918. 

**This office has held consistently that the use of appreciated or 
inflated values in determining invested capital is not permissible and 
this ruling has been sustained by the United States Supreme Court 
in the case of the La Belle Iron Works v. The United States (41 
Sup. Ct. 528; T. D. 3051 No. 899 herein). 

**All taxpayers who, in the preparation of their income and ex- 
cess profits tax returns for 1917 and subsequent years, have used 
appreciated or infiated values in determining the amount of their 
invested capital are required to file with the Collector of Internal 
Revenue within 90 days from date of this decision amended returns 
for each of such years, in which the invested capital shall be com- 
puted strictly in accordance with the law and regulations and with- 
out the use of appreciated or inflated values. It is not required that 
such amended returns shall include the figures shown in the original 
_ returns which are unaffected by this decision. Only such figures as 
are necessary to show the correct values used in the computation of 
invested capital and such totals as are necessary to a redetermina- 
tion of the tax need be shown. Payment of the additional tax shown 
to be due on such amended returns must also be made at the time 
the returns are filed. 

‘‘Failure to file amended returns within the time specified will 
subject taxpayers to the penalties provided for in Section 3176, 
No. 8065, United States Revised Statutes, as amended.’’ 
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BOOK NOTICE 


STANDARD LEGAL AND BUSINESS FORMS. A book that will be found 
to be of considerable value to bankers and business men alike ,is A Pocket 
Manual of Standard Legal and Business Forms by Leslie M. O’Connor of the 
Chicago Bar, recently published by the Flynn Publishing Company, 30 N. 
La Salle £t., Chicago, Illinois. 

The book contains more than 1,100 forms, covering all ordinary business, 
corporate and legal transactions and is adapted for use in all states. The 
forms are subdivided under 46 headings alphabetically arranged, among which 
may be mentioned, as being of particular interest to bankers, Acknowledg- 
ments, Alteration of Instruments, Assignments, Bankruptcy, Bonds, Chattel 
Mortgages, Corporation Forms, Declarations of Trusts, Deeds, Escrows, Guar- 
anty, Mortgages, Negotiable Instruments, Pledges, Powers of Attorney, Trusts 
and Wills. 

Where forms are regulated. by statute as in the case of Acknowlegments, 
Deeds, Mortgages etc., the statuatory forms for each state are given. Each 
subdivision is preceded by a brief statement of the law pertaining to that 
particular subject. The price of the book, which contains 550 pages, is $3.50 
per copy. 


COMMERCIAL LAW CASES. The George H. Doran Company of New 
York has published in two volumes Commercial Law Cases by Perrin & Babb. 
The authors are Harold L. Perrin, L.L.M., Ph.D., Professor and Head of the 
Department of Law of the College of Business Administration, and the College 
of Secretarial Scierce, Boston University, and Hugh W. Babb, B.A., L.L.B., 
Assistant Professor of Law at the College of Business Administration, Boston 
University. 

The object of these two volumes, as stated in the preface, is to furnish 
material which, in the hands of a competent instructor, shall be adequate for 
a two years’ course in commercial law in institutions of collegiate rank. To 
this end, the authors have attempted to combine the advantages of the text 
book and case systems, and have attempted further to eliminate some of the 
disadvantages of each. The text presents to the student the fundamental 
principles of each subject in such form that he may appreciate the relation 
of the cases to each other and to the whole; the cases have been so sum- 
marized and abstracted as to reduce to a minimum the tedious verbiage upon 
which the student ordinarily wastes time. 

From each of the cases used, portions of the opinion are quoted, preceded 
by a brief digest of the facts involved and a statement of the rule of law 
applied. 

The cases are divided under seven chapters as follows: Chap. I: Forma- 
tion of Contracts, Chap. II: Operation and Discharge of Contracts, Chap. III: 
Sales, Chap. IV: Agency, Chap. V: Negotiable Instruments, Chap. VI: Part- 
nership, Chap. VII: Corporations. The price of the book is $7.50 net. 


THE LAW OF BUSINESS PAPER AND SECURITIES. T. H. Flood & 
Company of Chicago, Illinois, have published a volume entitled The Law of 
Business Paper and Securities, by Charles F. Dolle of the Cincinnati Bar. The 
book is a non-technical treatment of the Uniform Negotiable Instrument 
Act and is intended more for the banker, business man or student than for 
the lawyer. It contains much explanatory matter, making the meaning of 
the various provisions of the Negotiable Instrument Law clear and under- 
standable, that will be found useful to any one interested in this branch of 
the law. 

The material presented is divided in the following principal headings: 
Negotiable Instruments in General; Bills of Exchange; Promissory Notes and 
Checks; Law Governing the Collection of Checks and Other Instruments; 
Quasi-Negotiable Instruments; Uniform Bills of Lading Act; Uniform Ware- 
house Receipt Act; Transfer of Certificates of Stock. In an appendix is pre- 
sented the changes made in the Uniform Negotiable Instruments Law of the 
different states in which it has been adapted. The book contains a table of 
cases and a complete index. It is flexibly bound and contains 423 pages. 





BANK AND INVESTMENT ITEMS 


THE CHASE NATIONAL BANK, 
of New York, announced the election 
of Mr. Sherrill Smith as vice-president 
on September 1. Mr. Smith’s early ex- 
perience in the banking business was 
gained in the Cuba National Bank, in 
Cuba, Allegany County, New York. 
From here he soon branched out into 
broader activities, and, choosing the 
Pittsburgh district as his field, he pro- 
gressed rapidly from cashier of a na- 
tional bank to national bank ex- 
aminer, winning more responsible ap- 
pointments from time to time, until he 
became national bank examiner for the 
Second Federal Reserve District 


GUARANTY COMPANY—A syndi- 
cate headed by the Guaranty Company 
of New York and including the Bank- 
ers Trust Company, Irving National 
Bank, Hannahs, Ballin and Lee, Stacy 
and Braun, William R. Compton Com- 
pany, Ames, Emerich and Company, 
Remick, Hodges and Company, Wells- 
Dickey Company of Minneapolis and 
the Mississippi Valley Trust Company 
of St. Louis, is offering today $6,000,- 
000 State of South Dakota 5% per cent, 
bonds, issued for the construction of 
highways and for Rural Credit pur- 
poses, at prices to yield about 5.20 and 
5.15 per cent. The issue comprises $1,- 
000,000 Highway bonds dated Novem- 
ber 15, 1921, and due January 2, 1931, 
and $5,000,000 Rural Credit bonds dated 
December 1, 1921, and due $500,000 an- 
nually on December 1, 1932 to 1941, in- 
clusive. The bonds are exempt from 
all Federal Income Taxes and are legal 
investment for savings banks and trust 
funds in New York, Connecticut and 
other states. 

The circular sets forth that South 
Dakota, with a population of 635,839, 
has an assessed valuation of $2,257,- 
853,656 and a total bonded debt, with 
the present issues included, of $53,- 
220,000, or less than 2% per cent. of 
the assessed valuation. The _ state 
holds in trust for payment of its rural 
credit bonds assets officially estimated 
at more than $40,000,000. 

For 15 years South Dakota has 
ranked among the states in the per 
capita value of agricultural products. 
The corn production of the state shows 
an increase of 325 per cent. during the 
last 20 years, from 32,400,000 bushels 
in 1900 to 105,600,000 bushels in 1920. 
A large portion of the crop is fed on 


the farms and finds its way to market 
in the form of cattle and hogs. The 
value of live stock shipped out of 
South Dakota last year was sufficient 
to pay the state’s total bonded debt 
more than four times over. 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, in its Monthly 
Review of Business, dated November 
1, writes: “The development of the 
railroad labor crisis during the past 
fortnight has temporarily interrupted 
the gradually improving tendency 
heretofore noted in business almost 
generally. So far the effects of the 
railroad strike contingency have been 
observed chiefly in the commercial 
field. Owing to the lightness of stocks 
of goods throughout the country—the 
result of the long existence of a definite 
policy of hand-to-mouth buying—the 
threat of a tie-up of transportation has 
resulted in a rush of last-minute or- 
ders for immediate delivery. On the 
other hand future buying has received 
a definite set-back because of the now 
very general expectation of a complete 
readjustment of freight rates. At this 
writing it is of course impossible to 
determine whether the eleventh-hour 
efforts being made will be potent in 
averting the stoppage of transporta- 
tion. But it is evident that the press- 
ing problems of the moment will be 
narrowed down to two—the readjust- 
ment of railroad wages and working 
conditions in closer conformity with 
those ruling in other industries which 
demand a comparable amount of skill 
and hazard, and the concomitant reduc- 
tion in freight rates.” 


“THE CORN EXCHANGE,” of Oc- 


tober 21, published by the Corn Exe 
change National Bank of Philadelphia, 
observes: “It is surprising how many 
customers tell us that business is ac- 
tive. Of course, there are some others 
who report considerable depression, 
but the general average is rising. Signs 
are multiplying that business is on 
the upgrade. yradually the opinion 
that prices have seen their lowest in 
some lines is becoming a conviction, 
and it seems that the tremendous 
stocks of gold held by this country 
will be used as a lever to force prices 
up. In any event, business is slowly 
improving. It may improve much 
faster as it gains momentum. Are we 








BIG LITTLE PORTO RICO 


Porto Rico as an island isn’t very big, but 
in her industrial and business growth under 
American stimulus has shown wonderful 
progress. 


Since 1900 Porto Rico’s commerce has in- 
creased more than two hundred million 
dollars a year. More than ninety per cent. 
of this business is transacted with the United 
States, of which the island and its citizens 
are a part. 


As the pioneer American banking institu- 
tion in Porto Rico we have given every aid 
to the island’s commercial development 
and we have shared in its growth. 


We would appreciate an opportunity to 
serve you in connection with your Porto 
Rican business. 


American Colonial Bank 


OF PORTO RICO 
SAN JUAN 


Branches: Arecibo, Mayaguez, Caguas 
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going to have another period of in- 
flation? All history says that business 
liquidation and cheap money foretell 
a period of expansion and over-inflated 
values. We have the Federal Reserve 
System, to act as a break on that con- 
dition, but it did not prevent it after 
the Armistice. Why worry about 
something that may never vccur. What 
we are all concerned about now is 
the revival of good times, and it be- 
gins to look more and more as if we 
are at the dawn of a better day in 
business. The Federal Reserve re- 
discount rate, however, seems at vari- 
ance with actual money condition A 
great deal of liquidation has yet be 
effected. Undoubtedly, a good stock 
market, a lowering of rediscount rates 
and still lower rates on treasury bills 
act as a stimulant. With the turning 
point reached in the foreign situation, 
it is quite likely that business in this 
country will go forward much faster 
The Administration seems fully alive 
to its responsibilities and has already 
done much to bring about a feeling of 
confidence on the part of the business 
interests. Unfortunately, the proposed 
Tax Bill is the result of compromises 
and is not satisfactory. Give us a law 


like that in Canada with a fixed tax 
on manufactured product — uniform, 
simple and inexpensive in its applica- 
tien. The country will look at it that 
way eventually—why not now?” 


THE UNITED STATES MORT- 
GAGE & TRUST CO., of New York, has 
been appointed fiscal agent for the pay- 
ment of principal and interest of bond 
issues aggregating $2,417,000, including 
Winston-Salem, N. C., $1,370,000; Ber- 
gen County, N. J., $669,000; Pensacola, 
Fla., $125,000; and Greenwich, Conn., 
$104,000. 

These issues and others aggregating 
$9,339,000, including Jersey City, N. J., 
$3,500,000; West New York, N. Y., 

777,000; Wilmington, Del., $600,000, 
and Bloomfield, N. J., $416,000 are be- 
ing prepared and certified as to genu- 
ineness by the United States Mort- 
gage & Trust Company. 


THE SEABOARD NATIONAL 
BANK of New York, at a meeting of 
the board of directors, held November 
17, 1921, elected Percy J. Ebbott. for- 
merly assistant vice-president of the 
National Park Bank, New York City, 
a vice-president. 

Mr. Ebbott is a native of Wisconsin 
and after graduating from Oberlin 
College in 1910, was for several years 
engaged in the manufacturing busi- 
ness at Waukesha as vice-president of 
the R. L. Kenvon Company. 

He became identified with the Na- 
tional Park Bank of New York in 
1913 and was elected assistant cashier 
in 1917. 

Upon the declaration of war Mr. Eh- 
bott left the bank to attend the Offi- 
cers Training Camp at Plattsburgh. 
New York. and was commissioned a 
captain. He served eighteen months 
in the army, being discharged as 
maior. He returned to the bank. and 
in May, 1920, was elected an assistant 
vice-president, which position he re- 
signed to accent a vice-presidency in 
the Seaboard National. 


THE FIFTH AVENUE BANK, of 
New York, at a meeting of the board 
of directors, on November 16, appoint- 
ed Mr. George Acheson, formerly man- 
ager of the Foreign Department, a 
vice-president and manager of the 
Foreign Department, and Mr. Alfred J. 
O'Keefe, Jr., Assistant Trust Officer. 


THE CORN EXCHANGE BANK. of 
New York City, has applied for per- 
mission to open and occupy a new 
branch office at Forest Hills, Queens 
County, New York. 





